Selectmen’s Meeting

January 9, 2006

SELECTMEN’S MEETING

JANUARY 9, 2006
Chairman Perkins called the meeting to order at 7:00 PM.

Selectman Bond and Selectman Spataro were present.

Selectman Andrews entered the meeting at 7:53 PM.
Selectwoman Brunelle was absent.

SELECTMEN’S MINUTES
Chairman Perkins made corrections to the Minutes of December 19, 2005.

Upon motion by Selectman Bond and seconded by Selectman Spataro, the Board


VOTED:  To approve the Minutes of December 19, 2005 as amended.

Unanimous Vote.

Chairman Perkins made corrections to the Executive Minutes of December 19, 2005.
Upon motion by Selectman Bond and seconded by Selectman Spataro, the Board


VOTED:  To approve the Executive Minutes of December 19, 2005 as amended.

Unanimous Vote.

Upon motion by Selectman Bond and seconded by Selectman Spataro, the Board


VOTED:  To approve the Executive Minutes of December 20, 2005.


Unanimous Vote.

HEARINGS, MEETINGS & LICENSES

Hearing – Request for WRPD Special Permit – Michael J. Koska & Associates, Inc. – 483 Wareham Street
Chairman Perkins explained that Selectman Andrews was going to be late to tonight’s meeting.  Because Selectwoman Brunelle was absent, it was suggested to wait until Selectman Andrews entered the meeting.  Four (4) members of the Board are required to open a WRPD Hearing.  The applicant agreed to wait.
Selectman Andrews entered the meeting at 7:53 PM.

Chairman Perkins read the following:  “The Board of Selectmen will hold a public hearing in the Selectmen’s Meeting Room at the Town Hall, 10 Nickerson Avenue, Middleborough, MA  on Monday, January 9, 2006 at 7:05 PM, for the purpose of discussing an application filed by Michael J. Koska & Associates, Inc. on, on behalf of David Gabriel, 785 Bedford Street, Bridgewater, MA  for a Special Permit under the Water Resource Protection District By-law, to allow the crossing of a bordering vegetated wetland for construction of a 37.5-foot wide gravel base roadway to access an upland portion of the property.  The property is located at 483 Wareham Street, Assessors Map 088 Lot 4265, zoned General Use “X”, W.R.P.D. “Z3”.   Anyone wishing to be heard on this matter should appear at the time and place designated.”  The hearing was opened.

The green cards were returned.

Selectman Andrews told the Board that he would abstain from this hearing, and left the table.

Upon motion by Selectman Bond and seconded by Selectman Spataro, the Board


VOTED:  To continue the hearing to January 30, 2006.


VOTE 3 – 0 (Selectman Andrews did not vote)

Hearing – Failure to Obtain Stable License – (MGL 111 §155) – Wendy Kinsman
Jeanne Spalding was present.  She explained that Ms. Kinsman had sent a fax to the Selectmen’s Office today with an application and a copy of a check for a Stable License.  She suggested continuing tonight’s hearing until clarification was made as to the check and application.  Ms. Spalding noted that Ms. Kinsman owes for last years’ stable permit, also.

Chairman Perkins opened the hearing.

Upon motion by Selectman Bond and seconded by Selectman Spataro, the Board


VOTED:  To continue the hearing to the next available date.


Unanimous Vote.

Hearing - Request for Road Layout Acceptance – GAF Engineering, Inc. – Upland Drive
Chairman Perkins read the following:  “The Board of Selectmen will hold a public hearing in the Selectmen’s Meeting Room at the Town Hall, 10 Nickerson Avenue, Middleborough, MA  on Monday, January 9, 2006 at 7:45 PM to accept the layout of Upland Drive, located off of Old Centre Street in Middleborough, MA, on such terms as the Selectmen shall determine for the purposes of a Town way, such property being shown on a plan entitled ‘”The Uplands” - Road Layout Plan – Upland Drive’, dated November 15, 2005, drawn by G.A.F. Engineering, Inc., which plan is on file with the Town Clerk’s Office.”  The hearing was opened.

Paul Matos, GAF Engineering, was present.  He returned the green cards.

Mr. Matos told the Board that the owner of the property, Robert Pineo, was not able to attend tonight’s hearing because he is in New Orleans helping to rebuild.

Mr. Matos told the Board that the roadway is a dead end cul de sac containing 10 lots, with a sidewalk on one side.  Five homes have been built.  

Selectman Andrews commended the applicant, noting he had been on the Planning Board when the project originated.  

Chairman Perkins noted correspondence from the Planning Board recommending approval.

Hearing no further comments, Chairman Perkins closed the hearing.

Upon motion by Selectman Andrews and seconded by Selectman Spataro, the Board

VOTED:  To accept the layout of Upland Drive, located off of Old Centre Street in Middleborough, MA, as a Town way, such property being shown on a plan entitled ‘”The Uplands” - Road Layout Plan – Upland Drive’, dated November 15, 2005, drawn by G.A.F. Engineering, Inc.


Unanimous Vote.

Hearing (cont.) – Request for WRPD Special Permit – Patrick B. Kelley – Spruce Street

This hearing was continued to January 30, 2006 at the request of the applicant.
NEW BUSINESS
Request to Approve Memorandum of Understanding – Police Chief
Upon motion by Selectman Bond and seconded by Selectman Spataro, the Board
VOTED:  To approve the Memorandum of Understanding between the Middleborough Public Schools and the Middleborough Police Department as written, subject to review of Town Counsel.


Unanimous Vote.

Request for Change of DBA – ‘The Tuscan House’
Upon motion by Selectman Bond and seconded by Selectman Spataro, the Board
VOTED:  To approve the request of by LLD Enterprises, LLC to change the name of ‘Chianti’s Italian Grille’ to ‘The Tuscan House’.


Unanimous Vote.

Request to Fill Position – Health Department
Jeanne Spalding told the Board that Lynn Moniz, the Public Health Nurse, is leaving for a position elsewhere.  She said the position is necessary, and services a large population of the elderly.  Ms. Spalding said the position has been funded through the end of the fiscal year.
Selectman Bond asked how long Ms. Moniz had held the position.

Ms. Spalding said about one year.

Selectman Bond asked if there would be any savings, financially, in filling the position.

Ms. Spalding said the new hire would start at a lower level.

Selectman Spataro asked if extra hours were needed.

Ms. Spalding said she would wait for an evaluation that is being done.

Selectman Bond thanked Ms. Moniz for her service to the Town of Middleborough.

Upon motion by Selectman Spataro and seconded by Selectman Bond, the Board

VOTED:  To authorize the position of Public Health Nurse 2 to be posted as soon as possible.

Unanimous Vote.

Request to Appoint Special Police Officer – Police Chief
Upon motion by Selectman Bond and seconded by Selectman Spataro, the Board

VOTED:  To appoint Michael J. Dimond as a Special Police Officer.


Unanimous Vote.

Request to Deficit Spend – Highway Superintendent
Upon motion by Selectman Bond and seconded by Selectman Spataro, the Board

VOTED:  To authorize the Highway Superintendent to deficit spend for snow removal, asking that a monthly report be filed with the Board updating the spending.


Unanimous Vote.

Request for Common Victualer’s License – ‘Sisson’s Diner’
Upon motion by Selectman Bond and seconded by Selectman Spataro, the Board

VOTED:  To issue a Common Victualer License to Kiriakos Rentumis d/b/a ‘Sisson’s Diner’, 561 Wareham Street, subject to a final inspection of the Health Department.  Approve hours are 6:00 AM to 9:00 PM, 7 days per week.


Unanimous Vote.

OLD BUSINESS
There was no ‘Old Business’ discussed tonight.

TOWN MANAGER’S REPORT
Visit to Canada
Mr. Healey, Chairman Perkins, and Richard Tinkham, traveled to Quebec on Friday to view a water filtration system in operation.  The system was piloted at the Tispaquin Wells this year.
Budget Information
Mr. Healey presented departmental budgets for FY07.  The only departments that are missing are the Dog Budget and the IT Budget.

Mr. Healey explained that he had met with Bill Wyatt to get an idea of his retirement date.  He reminded the Board that a recommendation was made last year to reorganize and put the Dog Budget under the Health Department’s budget upon Mr. Wyatt’s retirement.

Mr. Healey also provided an updated Revenue and Expenditure Analysis that was prepared by Judy MacDonald.  He said that “word has it” that the State Budget could include a 2 ½% to 5% increase in Chapter 70 base funding.  This would provide an additional $744,869.  He said this would not be known until later this month.

Mr. Healey spoke of five (5) “problem areas” to consider:

1. The Local Receipts Estimate of $6,679,477 may not be achieved.

2. The School Superintendent has signaled that his increased budget request will be about $2,000,000.

3. Police and Fire Department Budgets reflect an increase of $1,100,000.

4. The Non-Union (GMEG) contract remains unresolved.

5. Health Insurance costs could increase.  12% is being estimated for planning purposes.

Chairman Perkins asked what the deficit would be on Local Receipts.

Mr. Healey said he didn’t know yet, noting that Ms. MacDonald is still trying to obtain October’s information from the Town Accountant.  

Selectman Spataro asked if the problem was a collection issue or an assessment issue.
Mr. Healey said assumptions were made for revenue streams, such as the Landfill.  He said issues need to be resolved with the contractor.  He also noted that the administrative fees for Police Details will probably be lowered than estimated.

Selectman Bond noted that not only is revenue being lost, but there is also a cost involved with bringing our waste to Raynham.

Selectman Spataro asked if the Town would have any recourse for lost revenues.

Mr. Healey said that the Town is still holding $400,000 of money that is due to the contractor.  The money has been held since the deficiencies were discovered.  Liquidated damages could also be sought.  He said he believed there would be multiple lawsuits in regards to the project. 

Mr. Healey noted that the contractor is working hard to take corrective steps rather than being found in breach of the contract for cause.  He said this was to the Town’s advantage.

Mr. Healey reminded the Board of a possible long term recurring revenue that could result with a contract with Waste Management.  $150,000 would be received annually in royalties, and $400,000 won’t be spent to operate it.  

Mr. Healey said there is another option for an Operational Budget Override to avoid “draconian” cuts in personnel and services.  While many believe an Override would fail, he suggested residents should be given the option, possibly specifying what the override would be for.
Selectman Spataro suggested preparing a 3-year budget.

Mr. Healey said the State is beginning to recognize that it has to do something to help communities.

Mr. Healey said that 85% of the School Department’s budget is salaries.
Selectman Bond asked for a “break down” for the positions.

Chairman Perkins told the Board that he had received correspondence from the Superintendent inviting him to be part of the School’s ‘Strategic Planning’ sessions planned for February 4th and 11th.  He said he can attend on the 4th, but asked other members to check their availability for the 11th.  

Chairman Perkins asked to schedule a meeting with the Superintendent and the Board after the Strategic Planning session.

Mr. Healey said he would be interested in serving on the Strategic Planning Committee.  He said Board sets policy, but he would provide information from a budgeting standpoint.

Mr. Healey also told the Board that a FinCom member has been asked to serve on a ‘Building Needs’ survey group.  This is being done at the directive issue by the State School Building Authority.  

Upon motion by Selectman Bond and seconded by Selectman Spataro, the Board


VOTED:  To ask permission for the Town Manager to audit the process.


Unanimous Vote.

National Development
Mr. Healey told the Board that he had spoken to Sherry Clancy, National Development, last Thursday regarding the Board’s offer.  On Friday, a response was received.  Mr. Healey read the following memo to the Board:

National Development’s Attorney, Robert Davis, responded to the Board’s December 20, 2005 certified letter. 

His response is very confusing in that he first says that they don’t believe the Board is aware of discussions that had been occurring and then begins the next paragraph by saying “As you know, for a number of months, National has been conducting negotiations”. 

In another paragraph, he says National will respond to the Board of Selectmen, but that they have to try to re-evaluate their budget, plans and agreements, and then he says that “I can assure you that National will not accept the Board’s recent proposal”. 

And finally, he says he has been asked to evaluate the lawfulness of the “special” rate and whether the Town can, in fact, require the payment of any fees for Nationals’ continued use of the Town’s water and sewer systems. 

I wish to make the following observations and comments. 

The Town of Middleborough has supplied water services to the Town of Lakeville for years without the benefit of an Inter-municipal Agreement.  The Legislature passed a Special Act to authorize the Town of Middleborough to provide water and wastewater services to the Lakeville Sanitarium (hospital) when the hospital was built by the State to care for tuberculosis patients.
When National Development purchased the property from the State, the State called the Water Department and asked the Water Department clerk to send future bills to National Development, the new owner.  Thereafter, because there was no use of these systems, the office clerk sent a “minimum bill” to National until I learned of this and instructed the account to be marked “Inactive” and not billed.  It should be noted that water service to the hospital property had been shut off at the street many years ago at the State’s request to avoid damage from leaking pipes. 

The pump station and leaky 1955 force main belonged to the State and has been out of service since the State closed the buildings to use.  The new force main was constructed in the layout of Route 105.  The proposed new pump station was not built, probably because the hospital was closing.  Consequently, the new force main was never attached to the system on the Lakeville Hospital property, and no service has been provided since 1992. 

National Development’s representative told me early in the negotiations for Water and Wastewater services that their Attorneys and financing people had told them that unless the two Towns entered into an Inter-municipal Agreement to supply them with water and wastewater services, they would not finance the project.  The impetus for Lakeville to enter into an agreement with Middleborough has, from the start, been driven by National Development’s need for a signed I.M.A. agreement.

While National Development is a successor in title to the land that was “the State hospital”, the special legislation (which, substituted for an Inter-municipal Agreement) was specific to the State and the hospital and did not extend to a private, for profit, purchaser of the property. 

Attorney David knows these to be the facts.  He also knows that the fees that are contained in the proposed Agreement are, in fact, less than the fees in the Town’s schedule of fees that would be charged to any new customer, or existing customer increasing their consumption, inside or outside the Sewer Service Area. 

Attorney Davis and Sherry Clancy also know that Dan Murray and I did not have authority to approve “final” language.  In fact, it was only after they learned that a member of the Board was considering a motion to “up the ante” that both National Development and Lakeville Selectmen gratuitously delivered signed copies of the Agreements to us in an attempt to influence the Board not to reconsider the proposed changes. 

It shouldn’t take Attorney Davis long to do his research since he has already done it and advised National Development that absent an I.M.A. which specifically includes National Development as a customer, their financing can not be completed. 

I recommend no action be taken with respect to their letter at this time. 

Selectman Spataro made a motion, seconded by Selectman Bond, to do nothing.

Discussion ensued.

Selectman Bond asked why a motion was needed to “do nothing”.

Selectman Andrews agreed, noting that National Development had been given 10 days to respond, therefore “technically” the offer “has died”.

Selectman Bond said the Town has no obligation to provide water/sewer services.  He said he saw National Development’s response as a “flat out rejection”.

Selectman Bond withdrew his second.
Upon motion by Selectman Spataro and seconded by Chairman Perkins, the Board


VOTED:  Not to respond to National Development’s letter.


VOTE 3 – 1 (Selectman Bond against)

Upon motion by Selectman Andrews and seconded by Selectman Spataro, the Board

VOTED:  To accept Attorney Robert Davis’ comment, recognizing and accepting, that “national will not accept the Board’s recent proposal”.

VOTE 3 – 1 (Selectman Bond opposed)

Landfill Update
Screening of sand is ongoing.  Repairs to the liner have been done and a meeting will be held with DEP to try to resolve issues related to their issuing an Authorization of Operation.

SELECTMEN’S BILLS
Upon motion by Selectman Bond and seconded by Selectman Spataro, the Board

VOTED:  To pay three (3) bills submitted by the Middleborough G&E Department in the amounts of $154.34, $692.18, and $53.77, totaling $900.29.


Unanimous Vote.

Upon motion by Selectman Bond and seconded by Selectman Spataro, the Board

VOTED:  To pay the bill submitted by SEMASS Partnership in the amount of $12,873.60.

Unanimous Vote.

Upon motion by Selectman Bond and seconded by Selectman Spataro, the Board

VOTED:  To pay the bill submitted by Verizon in the amount of $25.44.

Unanimous Vote.

Upon motion by Selectman Bond and seconded by Selectman Spataro, the Board

VOTED:  To pay the bill submitted by Collins, Loughran & Peloquin, P.C. in the amount of $3,258.75.

Unanimous Vote.

Upon motion by Selectman Bond and seconded by Selectman Spataro, the Board

VOTED:  To enter into Executive Session at 8:25 PM, to return to Open Session thereafter, to consider the discipline or dismissal of, or to hear complaints or charges brought against, a public officer, employee, staff member, or individual.
A poll vote was taken.  Selectman Spataro, Selectman Bond, Selectman Andrews, and Chairman Perkins approved.


VOTE 4 – 0 

Selectman Andrews had suggested completing the Correspondence portion of tonight’s agenda before entering into Executive Session. 
-----RECONVENE TO OPEN SESSION-----
OTHER
· Chairman Perkins informed the Board that he received a call from William Sinclair of the B&I Commission in Carver, in regards to water issues, requesting a meeting to update members concerning a recent meeting with the Lt. Governor.

Chairman Perkins said he and Selectwoman Brunelle have been the sub-committee for the Board.  The meeting will be scheduled and posted for any member who wishes to attend.

· The Board received correspondence from Judy MacDonald concerning an ‘Employee Complaint’ against the Town Accountant.

Upon motion by Selectman Bond and seconded by Selectman Spataro, the Board


VOTED:  To schedule a meeting in Executive Session to address this issue.


Unanimous Vote.

CORRESPONDENCE
· Selectman Andrews read a letter from Robert Desrosiers notifying the Board that he will not seek re-election as Moderator.
· Mr. Healey was asked to respond to a memo regarding ‘Dam Safety Regulations’.

· The Board received correspondence from Middleboro’s Constables asking to consider a three-year term instead of a one year term.

Chairman Perkins noted that a meeting is scheduled for Thursday, January 19th to discuss proposed Charter Changes.  This will be discussed at that time.

· The Board received correspondence from Joseph & Susan McCusker in regards to the Board of Assessors’ valuation of property.
Upon motion by Selectman Andrews and seconded by Selectman Bond, the Board


VOTED:  To forward the letter to the Board of Assessors for a written response.


Unanimous Vote.

· The Board received correspondence from Michael Nunes, 232 Old Centre Street.  Because of drainage problems, he has been ordered to construct a retaining wall between his and the abutting property.

Mr. Nunes is asking for a Temporary Occupancy Permit to allow him and his wife to move into the property.

Chairman Perkins asked Mr. Healey to speak to the Building Commissioner and report back at the next meeting.  He suggested a Temporary Occupancy Permit could be issued subject to a guarantee of construction of the retaining wall.

· A response from Town Counsel was received regarding employees using ‘credit cards’.  Attorney Murray distinguishes between a ‘credit card’ and a ‘charge card’, noting charge cards may be lawfully used.

The Board agreed that the financial officers should have a full accounting of the charge accounts.

Chairman Perkins said internal controls are needed to keep track of who has the accounts and what they’re being used for.  He suggested asking the Town’s Auditors to work on this as a ‘special project’.

· Upon motion by Selectman Bond and seconded by Selectman Spataro, the Board
VOTED:  To dedicate the 2005 Annual Town Report to Retired Fire Chief Carl Reed, Sr., who recently passed away.

Unanimous Vote.

· Burning Permits have been increased as of January 1, 2006.

· The Middleborough/Lakeville Herring Fisheries Commission notified the Board that there will be no herring permits (local or out of town) issued as the result of a total ban on the harvest, possession or sale of river herring in the Commonwealth until the end of 2008.

· Upon motion by Selectman Bond and seconded by Selectman Andrews, the Board

VOTED:  To forward correspondence from the Health Officer to Town Counsel concerning a request from Edgeway Mobile Home Park for a Permit.

Unanimous Vote.

· Discussion ensued on the request for Middleborough to become part of an action regarding MTBE.
Selectman Bond said he had no problem getting involved, but requested some indication that there would be no costs to the Town if not successful.

Upon motion by Selectman Bond and seconded by Selectman Andrews, the board

VOTED:  To approve the Retainer Agreement with Attorney Richard Sandman, subject to review by Town Counsel, and an indication, in writing, that there will be no cost to the Town if it loses.


Unanimous Vote.

· Correspondence from Attorney William Rounds concerning ‘Waterville Development’ will be referred to Town Counsel.
Mr. Healey said he would prepare some information for Attorney Murray.

· The Board received the resignation of Bruce Arons, Director of OECD.
Selectman Bond thanked Mr. Arons for his efforts over the past 10 years.

Mr. Healey said the position is being advertised.

· Mr. Healey was asked to respond to a letter from Lynn Kostachuk regarding complaints concerning an Earth Removal on Rocky Meadow Street.

· Upon motion by Selectman Bond and seconded by Selectman Andrews, the Board

VOTED:  To send a letter to the COA endorsing the expansion of the parking lot.

Unanimous Vote.

Upon motion by Selectman Bond and seconded by Selectman Andrews, the Board

VOTED:  To enter into Executive Session at 10:45 PM, not to return to Open Session, to discuss current Litigation.

A poll vote was taken.  Selectman Bond, Selectman Andrews, Selectman Spataro, and Chairman Perkins approved.

VOTE 4 – 0

Diane Henault, Secretary
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