Middleborough Board of Selectmen



February 8, 2010

Meeting Minutes

Chairman opened meeting at 7:00 PM by inviting those in attendance to join in the Pledge of Allegiance.
Upon motion by Selectwoman Brunelle and seconded by Selectman McKinnon, Board voted to approve 2-1-10 meeting minutes.

Four in favor.  P. Rogers abstained.

ANNOUNCEMENTS
School Department will hold a Town Question and answer forum on Tuesday 3/9/10 at 

7 PM at the Nichols Middle School re Proposition 2 ½.  Everyone is invited to attend.  School Department is also accepting questions via forms that can be found on its website.  Forms may be printed and mailed as well.
NEW BUSINESS

Middleborough Friends’ member Brian Giovanoni addressed the Board to review the Friends’ request for permission to offer nine free summer concerts on Thursday evenings this summer from 6:00 PM to 8:30 PM on the Town Hall lawn.
Upon motion by Selectman McKinnon and seconded by Selectwoman Brunelle, Board voted to approve.
Four in favor.  P. Rogers abstained.

Selectwomen Brunelle and Duphily disclosed that they are members of the

Middleborough Friends, but are voting as Selectwomen.

Upon motion by Selectwoman Brunelle and seconded by Selectman McKinnon, Board voted to appoint 2010 Auxiliary Police Officers as presented on the attached.

Four in favor.  P. Rogers abstained.

Upon motion by Selectwoman Brunelle and seconded by Selectman McKinnon,
Board voted to appoint 2010 Agents for Liquor Establishments as presented on the attached.

Four in favor.  P. Rogers abstained.

Upon motion by Selectwoman Duphily and seconded by Selectwoman Brunelle, Board voted to appoint 2010 Special Police Officers as presented on the attached, subject to clarification by Police Chief as to reason for duplicate names on Auxiliary list and Special list and definition of Non-qualified Special Police Officer.
Four in favor.  P. Rogers abstained.

TOWN MANAGER’S REPORT

Upon motion by Selectwoman Brunelle and seconded by Selectwoman Duphily, Board voted to amend Town of Middleborough Drug Policy by adding language to reflect the 
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fact that certain police officers are in “possession” of drugs during work hours as part of their official duties, and that this would not be a violation of the policy.

Four in favor.  P. Rogers abstained.

Joseph M. Silva of Bridgewater will start employment on March 1, 2010 as the Town’s new Water Superintendent.  Selectman McKinnon asked if he has same licenses as Richard Tinkham.  Town Manager responded that he does not, but is in process of obtaining.  There are other employees present who do have these licenses.  Selectman McKinnon would like to see a time-frame put in place by which he must obtain certifications as his pay is based on having the licenses in question.  Town Manager will discuss with Mr. Silva his obtaining the licenses within a reasonable amount of time.  Selectman McKinnon asked Town Manager to clarify if Mr. Silva’s pension with Plymouth County Retirement means that the Town is only responsible to contribute from his start date and not his past years with the Town of Bridgewater.

The Wastewater Superintendent Job Vacancy was posted as of 2-1-10.
CORRESPONDENCE

#1 Selectman McKinnon asked if the Town receives any refund from Comcast for interrupted service.  Town Manager will look into.

OTHER
Allin Frawley informed Board that he had heard state government was passing out money, specifically, twenty million dollars for solar power at wastewater and drinking water facilities.  Mr. Frawley asked if anyone has attempted to get some of this money or written any grants towards it.  Chairman noted that issue was brought up over one year ago, but that nothing had been applied for. Chairman further acknowledged that hopefully new DPW Director and Town’s OECD Director A. Nalevanko will look into when these grant opportunities arise and make application for such.  It has been a weakness in the Town of Middleborough.
HEARINGS, MEETINGS, LICENSES
Holton et al v. Middleboro Board of Health – (Superior Court Case 2003-291) for further findings in respect to six specific issues:

Town Counsel gave brief overview of what is before the Board this evening.
Chairman began hearing by reading aloud Issue I.
ISSUE I:    What is the relevance of the June 2002 Title 5 certification issued by Ray Waterman to the Board of Health’s decision to deny the campsite a license to operate?
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Health Officer J. Spalding addressed Board.  At the time the septic systems were not in failure, but the inspections, at the time, were not based on passing or failing, but rather to the capacity of the systems based on the number of camper sites.  There was an expansion of sites without appropriate septic systems.  The other issue is whether the effluents are being properly treated by these systems. Mrs. Holton addressed Board and asked the relevance of the 2005 inspections.  She indicated that, in her opinion, they are relevant to show that the systems passed and, according to her, they do show that they passed.  She bought the property in 1984 and indicated that she is allowed to use system at capacity that was given to them prior to 1984 until the system fails.  She further noted that in 1984, according to Title V, any campground in existence before December 1993, is exempt to today’s Title V 310.CMR 15007.  At the time property was purchased, she was allowed 35 units.  Health Officer offered that Mrs. Holton indicates that she is allowed to have more sites under the code, but it isn’t exactly true because of expansion.

Upon motion by Selectwoman Brunelle and seconded by Selectwoman Duphily,
Board voted the following finding relative to Issue I:

“The June 2002 Title 5 certification issued by Ray Waterman is and was not relevant to the Board’s decision to deny a campground license for 2003.  The Board’s decision to deny a license was in part based on the fact that the design flow capacity of the septic waste disposal facilities had insufficient design flow capacity to meet the requirements of Title 5 for a campground containing more than 100 campsites/camping units.  Mr. Waterman’s certification relates to whether any of the failure criteria described in 310 CMR 15.303 or in 310 CMR 15.304 exist.  The certification is an indication that at the time of inspection the system did not exhibit any Title 5 failure criteria.  The certification does not address whether the system treats effluent in the manner that a properly designed system would treat effluent.  The certification did not address or relate to the design flow capacity of the systems.  The Board’s decision to deny a campground license was not based on a claim that the systems were in failure but rather that they had insufficient design flow capacity for a campground with more than 100 campsites/camping units.”

Four in favor.  P. Rogers abstained.
Chairman read aloud Issue II.

ISSUE II:  Whether the Board of Health has evidence, apart from the alleged design flow capacity violation, that the campground fails to comply with any other provision of Title 5.
Health Officer noted that when she first began working for the Town, she was not familiar with the campground and when she went through preliminary inspection of the campground, there was a number of units that had direct piping from the units going into the ground.  She mistakenly assumed that those units were tied into an underground piping system.  When she brought this to the attention of Mrs. Holton, because some of the units didn’t even have the piping and they were spilling onto the ground, she said she would address this with them and have them fix their pipes into the ground.  It wasn’t until sometime afterwards when the issue of excessive units came up, and she went into 
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the files, that she discovered that the previous inspector had also been out to the site and had addressed the same issue with the Holtons.  This was an issue that had gone on for a number of years.  There was another camping unit that had a direct pipe into one of the underground systems that had not been there previously, for which a permit was never given and that was brought up to Mrs. Holton at another time, during another inspection.  Mrs. Holton denied any of what the Health Officer reported.  According to Mrs. Holton, the Health Inspector cited her for some water hoses, and not sewer hoses.  She said some people had water hoses hooked up to some of their campers.  She didn’t give her any site numbers or trailer numbers where they were so she had no evidence as to what she has said as being true.  She never said that she visually saw any water being dumped onto the ground or that there was any sewerage or odor.  Health Inspector repeated that, at the time, she was not aware that this was illegal or inappropriate discharge from the units into the ground.  Mrs. Holton was with her as they walked the grounds, and therefore, was well aware of which units were in question.  The lines were not coming out of some of the trailer units, but instead, water was just dripping out of the sewage discharge line coming out of the trailers.  Health Officer noted that the former Health Officer had also been through the campground and had written a note found in the file confirming that there were direct pipes into the ground.
Upon motion by Selectwoman Brunelle and seconded by Selectman McKinnon, Board voted the following finding relative to Issue II:
“The Board has evidence apart from the design flow capacity violation, that the campground fails to comply with any other provision of Title 5 in that there have been instances where waste was being discharged from camping units by lines running from camping units into the ground.”

Four in favor.  P. Rogers abstained.

Chairman read aloud Issue III.

ISSUE III: Whether a design flow capacity analysis is applicable to the TFCA campground in light of evidence that:  (1) there is no direct connection between the campsites and subsurface leaching facilities serving the bath houses; and (2) the septic facilities are used on a seasonal basis.
Health Officer explained that the campground calculations under Title V do not discriminate whether or not there is a bath house.  It says for the number of units, you will have a septic system designed for this.  The fact that the units are not directly tied into a main system, the flow from those campers still has to go somewhere. The camping season for Tispaquin has always been from March 1st to December 31st.  The use of the campground camping season is more than180 days in a 365 day annual period.  The campground is not a temporary use.  Temporary use has a totally different connotation and definition and Title V contains no exemption from the design flow analysis for a campground with a camping season of ten months of the year.  In response to question as to whether or not there is a definition in regulations for seasonal use/temporary use, 
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Town Counsel responded that it is hard to tell what is defined as seasonal.  Temporary is defined under Title V code.  He believes that seasonal use/temporary uses are functionally equivalent.  Health Officer added that, under the considerations and under Title V, she didn’t see any discretionary changes for the code calculations, and generally, if there is some consideration of that, it goes through D.E.P.  Mrs. Holton indicated that her campgrounds are temporary because her people do not live there.  They come there on vacation or on a day off.  She has the systems pumped once per year and has no problems with them.  She has over 100 campers there for July 4th.
Upon motion by Selectwoman Brunelle and seconded by Selectman McKinnon, Board voted the following finding relative to Issue III:

“The design flow requirements for on-site subsurface sewage disposal systems at campgrounds under 310 CMR 15.203(2) apply to TFCA even though the campsites/camping units do not have direct connection to sewage disposal systems on the site.  Title 5 contains no exemption from the design flow requirements of 310 CMR 15.203(2) if the campsites/camping units are not directly connected to the sewage disposal systems.

The TFCA is not a seasonal operation in that it is not a temporary use.  The word “temporary” is defined in 310 CMR 15.002 as follows:  A single time period or an accumulation of time periods not exceeding 180 total days in any 365 day period.  The TFCA season runs from March 1st to December 31st of each year.  The design flow capacity analysis requirement under 310 CMR 15.203 is applicable to the TFCA even though the camping season runs from March 1st to December 31st of each year.”

Four in favor.  P. Rogers abstained.

Chairman read aloud Issue IV.

ISSUE IV: Why did the Board of Health, from 1994 to 2001, issue the TFCA a license to operate 57 campsites and one safari field where that number exceeds the Board of Health’s present contention that design flow capacity is sufficient to support 49 campsites.
Health Officer addressed Board to review this issue.  The insufficiency of the Design flow was not immediately evident to her, as Health Officer, when she first started employment for the Town.  It was not until they were requested to go out because of complaints lodged with the Town Manager that she became aware that there were excessive units.  She and former Building Inspector W. Gedraitis counted well over 100 camping units, more like approximately 125 units.  After 2001, they indicated to the Board what the problem was out there. This was discussed well in advance with the Holton’s during that camping season and the Town made clear that it needed to be rectified prior to the following licensing year.  It was within the Town’s view that it was in violation of both these areas. Mrs. Holton indicated that she got a license from 1994 to 2001 because the court case ended in 1994 and all the appeals ended.  From 1994 until 2001 she never saw a soul at the campground.  When Mrs. Spalding came onboard, she was directed by Town Manager J. Healey to go out and get her.
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Upon motion by Selectwoman Brunelle and seconded by Selectman McKinnon, Board voted the following finding relative to Issue IV:
“The Board of Health became aware some time after issuance of the 2001 campground license for TFCA that the design capacity of the campground’s septic waste disposal systems did not comply with the requirements of 310 CMR 15.203(2).  The Health Department and Board became aware that the campground exceeded the number of campsites/camping units allowed by the campground license some time after the 2001 campground license was issued.”

Four in favor.  P. Rogers abstained.
Chairman read aloud Issue V. 
ISSUE V: Whether the Board of Health believes that the TFCA’s nonconforming septic system is grandfathered under Title 5 and need not be updated or repaired absent a failed inspection.  If not, whether it is the Board of Health’s practice to grandfather nonconforming septic systems of other campgrounds or businesses.
Health Officer addressed Board and noted that there is no specific section under Title V that addresses grandfathering.  It has been the policy of Title V that if you have a system and operation that is such and such and the code changes then all the systems do not have to comply immediately.  If at any time during that time period, if you increase your operation, then you have to upgrade your system to comply and it must be to the current code for that time period.  If you were to sell and they changed the type of operation, then you have to upgrade.  The grandfathering only goes with the existing operation in its current operation capacity and for its current use.  The court is asking if the Holton’s complied and the answer is no because they did expand their operation without properly expanding their septic system.   Mrs. Holton responded that there are other campgrounds grandfathered, and therefore, she believes hers should be. Health Officer offered that the design capacity of 49 units comes from the Holton’s own engineer’s plans that were on record.  Mrs. Holton has far exceeded the design flows.
Upon motion by Selectwoman Brunelle and seconded by Selectwoman Duphily, Board voted the following finding relative to Issue V:
“The Board is of the opinion that the TFCA’s nonconforming septic system is not grandfathered, that is, it is not protected from the 1995 change in the septic system design flow requirements for campgrounds under 310 CMR 15.203(2).  The reason that it does not qualify for grandfather protection is that the septic systems at the campground did not comply with the requirements of 310 CMR 15.2003(2) in 1995 when the gallons per day (gpd) per site was increased from 75 gpd to 90 gpd.  The campground in 1995 was used for more than 100 campsites/camping units. 
TFCA’s septic system and campground are also not “grandfathered” in the sense provided for under 310 CMR 15.007(3) because the system/campground does not comply with various 
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provisions of 310 CMR 15.007(2), that is, subsections 15.007(2) (c) (g) and (h).  The increase in the use of the campground by a factor of 2 to 3 times the number of campsites for design 
flow capacity of the campground system nullified any potential grandfathering of the campground.
It is the Board of Health’s policy to grandfather septic systems of campgrounds and businesses where the systems were in compliance with Title 5 design flow requirements at the time when Title 5 was amended in 1995 to impose additional design flow requirements with which the system did not comply.  The Board under such circumstances does not require a nonconforming system to be upgraded to comply with the new or additional requirements unless the system fails or the use of the system expands beyond that which existed at the time the system became nonconforming and grandfathered.  The Board of Health would also grandfather, that is, consider to be in compliance with 310 CMR 15.000, any campground in existence on December 1, 1993 pursuant to 310 CMR 15.007(3) if the campground complied with the requirements of 310 CMR 15.007(3).”
Four in favor.  P. Rogers abstained.
Chairman read aloud Issue VI.

ISSUE VI: Why did the Board of Health cite the alleged violations of the special permit as a grounds to deny the TFCA a license to operate?  What is the relationship between the alleged zoning violations and the Board of Health’s decision to deny the TFCA a license to operate?
Health Officer noted that the Board did not cite Zoning Violations as a means to deny the licenses.  During the meetings, there would be discussions of zoning violations as ancillary issues.  Records indicate that the licenses were not denied based upon zoning issues, but rather Title V and Board of Health issues.  Mrs. Holton indicated that she has documentation of license denials from the Health Officer that show those denials were based upon zoning issues. 

Upon motion by Selectman McKinnon and seconded by Selectwoman Brunelle, Board voted the following finding relative to Issue VI:

“The minutes of the Board of Health hearings do not reveal that the Board cited the alleged violations of the special permit in votes to deny campground licenses to TFCA from 2003 to 2007.  There appears to be no relationship between the alleged zoning violations and the Board’s denial of campground licenses.  The denial of campground licenses was based on the inadequacy of the campground’s septic system design flow for the large number of camping units and the number of camping units which exceeded the number of campsites/camping units authorized under campground licenses issued before 2002, that is, 57 campsites.”

Four in favor.  P. Rogers abstained.
Mrs. Holton announced that she will be closing the campgrounds by the end of December 2010.
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OTHER

Veterans’ Agent P. Provencher addressed Board and introduced Executive Director/Founder Christopher C. Hart of the Nathan Hale Foundation Veterans’ Outreach Center of Plymouth.  Mr. Hale addressed Board and introduced his outreach service program.

HEARINGS, MEETINGS, LICENSES

Upon motion by Selectwoman Brunelle and seconded by Selectman McKinnon, Board voted to continue Well Variance discussion re 31 Atwood Ave. to 2/22/10.
Four in favor.  P. Rogers abstained.

Upon motion by Selectman McKinnon and seconded by Selectwoman Duphily, Board voted to approve Phyllis Lovett as Manager of the Middleborough Elk’s Club, subject to pending CORI check.
Four in favor.  P. Rogers abstained.

Resort Funding Issues

Phase I Traffic Study
Upon motion by Selectwoman Brunelle and seconded by Selectman Rullo, Board voted to authorize use of up to $35,000 from Resort Pre-Planning Funds for Phase I Traffic Study and authorized Town Manager to sign contract on behalf of the Board.

Three in favor.  P. Rogers abstained. S. McKinnon opposed.

Allin Frawley asked if the Town can ask the Tribe when the EIS will be done or if we should postpone this.  Town Manager added that he spoke with Tribal Representative on Thursday about this topic and it is his desire to get this EIS released as soon as possible.  

ESRI GIS Conversion
Town Manager reviewed update as presented on the attached.  Upon motion by Selectman Rullo and seconded by Selectwoman Brunelle, Board voted to authorize the use of up to $25,000 in Resort Pre-planning funds and to sign a contract with ESRI for the GIS conversion and related expenses.

Four in favor.  P. Rogers abstained.

Regeneration of Zoning Bylaws
Town Manager reviewed update as presented on the attached.  Planning Director explained further.  Selectwoman Brunelle offered that she views this as something that the Town should be responsible for and finds it difficult to qualify it as a Resort funded item.  Town Manager made the argument that due to anticipated growth of the Town, it would be a worthwhile investment. The first part would probably take one and one half months.  The second part (recodify) would take at least six months and would require 
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Town Meeting vote.  Upon motion by Selectwoman Duphily and seconded by Selectman McKinnon, Board voted to approve use of $5,000 for purposes of establishing 

regeneration of Zoning Bylaws with provision that Town intends to also recodify Zoning Bylaws at some point.  Town Manager indicated that they would bring figure to Board by next meeting.  Chairman indicated 3/5/10 would be acceptable.
Wastewater Treatment Plant Planning

Upon motion by Selectman McKinnon and seconded by Selectwoman Brunelle, Board voted to approve up to $20,000 from resort planning funds for a new NEPDES permit

predicated on the fact that if the Tribe comes to fruition, that the Town get a reimbursement of these funds from the Tribe.
Four in favor.  P. Rogers abstained.
Staffing

Town Manager reviewed past discussions and steps taken in reducing resort funding for Planning Department staffing.  Town Manager expressed that it is essential to maintain funding clerical position and benefits as they have been.  Upon motion by Selectwoman Brunelle and seconded by Selectman Rullo, Board voted to authorize the use of Resort Pre-Planning funds to pay for 20 hours of secretarial support for the Planning department.
Four in favor.  P. Rogers abstained.

Upon motion by Selectman Rullo and seconded by Selectwoman Brunelle, Board voted by Roll Call to go into Executive Session at 9:42 PM to discuss strategy relative to Contract Negotiations.  Roll Call: P. Rogers, Yes; M. Brunelle, Yes; M. Duphily, Yes; S. McKinnon, Yes; A. Rullo, Yes.  Chairman announced Board would not return into Open Session.  Ended at 10 PM.

_______________________________

Jackie Shanley, Confidential Secretary
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