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SELECTMEN’S MEETING

FEBRUARY 17, 2006
Chairman Perkins called the meeting to order at 6:00 PM.
Selectman Andrews, Selectman Bond, Selectwoman Brunelle, and Selectman Spataro were present.
Chairman Perkins recused himself from the meeting and left the room.
Upon motion by Selectman Andrews and seconded by Selectwoman Brunelle, the Board


VOTED:  To appoint Selectman Bond as Chairman pro tem.


Unanimous Vote.

HEARINGS, MEETINGS & LICENSES
Meeting with Town Accountant – RE:  Education Alliance Agreement
Selectman Bond read the following  February 15th memo from the Town Accountant to Jack Healey, Town Manager, copied to Adam Bond, Selectmen and Board of Selectmen:  “Per your verbal request of Tuesday, February 14, 2006 and that of Selectman Bond today, the following are some of the concerns that I would like addressed concerning the Agreement By and Between The Town of Middleborough and the Education Alliance.  I have been requested to draft these concerns so that they may be addressed formally at a Selectmen’s meeting scheduled for Friday, February 17, 2006 at 7PM.  I have also been asked by Selectman Bond to be present at that meeting, to discuss, and hopefully resolve these outstanding items.

· Contract commencement date

· Small cities funds availability RE:  Office of Community Development Payroll Advances/Expenses

· Compliance issues  M.G.L. 30B Procurement (applicable)

· Timing/Date of Invoice RE: Consulting Services February 1, 2006

Thank you in advance for your cooperation to the above.  Please feel free to contact me if you should have any additional questions or concerns.”
Selectman Bond asked Ms. Higgins if she had any concerns other than those that were bulleted.
Ms. Higgins said no.

Selectman Bond explained that the Board had voted to support a college town project.  In regards to that, a contract has been submitted by The Education Alliance for doing work for the Town of Middleborough on a project to obtain a grant for a market analysis and parking analysis.  

Selectman Bond said that he understood Dr. James E. Samels, The Education Alliance, had begun doing work.  He asked when that commenced.

Mr. Healey said he has begun, but did not know when.

Selectman Bond said the total amount of the contract will be $9,000 of which $2,000 will be donated as a 53A gift from Middleboro on the Move.

Ms. Higgins asked if the contract she had was the “final one”.  She noted Town Counsel’s signature on it.
Mr. Healey said yes.

Selectman Bond said he understood that the Accountant needs to create a warrant from the invoice and schedule payable which will be signed by the Board and the Accountant who will certify the availability of funds.  This will be attached to the contract.  Finally, a check will be cut and signed by the Treasurer/Collector.
Selectman Bond suggested discussing each bulleted item.

Contract commencement date
Ms. Higgins said the contract’s effective date is January 31, 2006.  Today’s date is February 17th.

Selectman Bond asked if this was a legal issue.

Attorney Murray said he saw no problem with this.

Small cities funds availability RE:  Office of Community Development Payroll Advances/Expenses

Ms. Higgins said the Small Cities monies are leftover from prior programs.  They are sponsored or affiliated with the Office of Economic & Community Development.  The money has been earmarked for small cities.  The arrangement is for these funds to be used for the OECD weekly payroll or any office expenses incurred in advance of the offie seeking grant reimbursement.
Selectman Bond clarified that people in the office are payrolled  out of this account until the grant funds are released.  The account is then reimbursed.  He said the account is for the purpose of downtown development issues.

Ms. Higgins said yes, but she hasn’t found documentation saying this.

Selectman Bond said the concept of the revolving fund is one of the functions it is used for, but not the sole function.

Ms. Higgins said she was asked to sign off on this contract.  She wanted time to review the numbers with the OECD to be comfortable saying that $9,000 is available.  She said she spent time with Ms. Ventura, asking for documentation and approximate balances.  She noted there is currently a vacancy in the office which has been advertised.

Selectman Bond asked if there are present funds to cover the $9,000.
Ms. Higgins said yes.

Selectman Bond asked if the money was there as of January 31st.

Ms. Higgins said yes.

Ms. Higgins told the Board that she wanted the Board to be aware that, if the money gets tapped out, the Town may lose the one person presently still working in the OECD because there will be no money for payroll.
Selectwoman Brunelle asked if that was the only fund that paid the payroll.

Mr. Healey said no.  He said when OECD was established, it was under the jurisdiction of the Town Manager and funded strictly by grand funds.  No town dollars were involved.  He said the Small Cities Account was an unrestricted fund used for community development purposes.  It was thought that the fund could “carry us between grant reimbursements”.
Selectman Bond noted that there is another account to pay people.  He asked if Ms. Higgins had another issue in regards to this.

Ms. Higgins said she just wanted the Board to know that, at some point, she will refuse to sign the payroll for OECD because there will be no funds.

Compliance issues M.G.L. 30B Procurement (applicable)
Ms. Higgins said the contract is subject to the procurement act because it is in excess of $5,000.

Selectman Bond said that is true unless there is an exception:  sole source or donation.

Ms. Higgins said it would still be subject to procurement.

Attorney Murray said the statute is clear.  Contracts between $5,000 and $25,000 must solicit at least three bids, oral or written, assuming there are no exceptions to the process.

Attorney Murray said section 1 of the statute allows for 2 exceptions:  funding by donations, which would not apply in this case, or a sole source determination under section 7.  This allows the procurement officer to avoid contract if the procurement officer makes a determination that the proposed contractor is the only practable source of the service.  The Chief Procurement Officer has made that determination, and therefore there is no procurement issue.

Sue McCusker, Chief Procurement Officer, was present.  She told the Board she had made this determination, in writing.  It has been placed in the file.

Selectman Bond asked Town Counsel if, from a legal perspective, this is in compliance.

Attorney Murray said yes.

Jane Lopes asked how this consultant is considered the sole source for this particular contract.

Ms. McCusker said that the company has provided background information geared to the college town project.  There is a timeline that has to be met with DHCD.  After discussions with the Board, Town Manager, and Town Counsel, it was determined this would be the practical thing to do.

Ms. Higgins said she had conferred with the Department of Revenue and the Inspector General’s Office.  She said this is part of the normal course for a Town Accountant.

Selectman Andrews asked if the DOR was uncapable of speaking to this issue.

Ms. Higgins said yes, that the procurement act is under the IG’s Office.

Selectwoman Brunelle asked Ms. Higgins if she had contacted the Town’s Procurement Officer to get answers.
Ms. Higgins said no.

Selectwoman Brunelle asked if she had any communication with the Procurement Officer.

Ms. Higgins said no.

Selectwoman Brunelle clarified she went straight to the State and the IG’s Office.

Selectman Bond asked if Ms. Higgins had any more issues regarding procurement. 

Ms. Higgins said the sole service exemption was not one of the exemptions she was told of by the IG’s Office.

Selectman Bond said counsel is here for a reason.  The IG’s Office and the DOR may differ.

Selectwoman Brunelle clarified that, when Ms. Higgins spoke to the IG’s Office, she wasn’t aware of the sole source provision.  Therefore, the IG’s Office was also not aware of this.

Selectman Bond noted that Town Counsel says it is legal, and the Procurement Officer approves.

Selectwoman Brunelle asked if Ms. Higgins was done with this issue.

Ms. Higgins said she was done, but “just disagrees”.

Selectman Spataro asked if Ms. Higgins found Town Counsel’s answer unsatisfactory.

Ms. Higgins said yes.

Timing/Date of Invoice RE:  Consulting Services February 1, 2006
Ms. Higgins questioned the language in the contract which would pay $4,500 upon signing of the agreement and the balance at the end.  She said municipalities are prohibited from making advanced payment for services.
Town Counsel said the contract is working in anticipation of this contract.  He has already completed a substantial amount of work, at least half had been done as of yesterday.  He said the Accountant is correct in that the statute prohibits payment in advance of services not rendered.  In his view, those services have been rendered.
Selectman Bond asked if this was a legal issue.

Town Counsel said no.

Ms. Higgins said she had “no problem paying Mr. Samels” if the contract is executed properly.  From the invoice presented, it is not acceptable.  She suggested Mr. Samels provide a service progress invoice.

Ms. Higgins said the contract needs to be signed first.

Selectman Bond noted that the Board had voted to enter into the Contract.  He asked if Ms. Higgins needed only to certify available funds.

Ms. Higgins said an Accountant is usually not asked to sign on a “grant of this nature”.  She said she would have difficulty signing for the availability of funds.
Selectman Bond asked why.

Ms. Higgins said the contract has a “blurb” that $4,500 needs to be paid up front.  She said this needs to be amended.

Selectman Bond asked, other than the timing and date of the invoice, where there any other issues.
Ms. Higgins said the procurement needs to be executed properly.

Selectman Bond asked Town Counsel if there was a manner to effectuate and accomplish this transaction tonight, did he forsee any legal impediments to accomplishing it the way it is being accomplished.

Attorney Murray said no.

Selectman Bond asked Ms. Higgins, without certification from Mr. Samels as to what he has spent, the check and warrant couldn’t be accomplished tonight?

Ms. Higgins said that was corrent.

Attorney Murray said there was nothing inappropriate in certifying the availability of funds.  The statute deals with the construction projects and public works.  It doesn’t mean that you can’t use certification.

Selectman Bond asked if certification was given that Mr. Samels has expended the funds that he has, would there be any legal methodology to get this done and have the presentation presented after?  He noted the issue needs to be finished tonight or the project will go.
Mr. Healey said it would’ve been easier if this had been known earlier in the day.  Mr. Samels could’ve been contacted and emailed or faxed such certification.
Selectman Spataro asked if there were 1 or 2 words that needed to be changed on the contract.

Ms. Higgins said it was a “whole paragraphy”.

Selectman Bond noted that Town Counsel has said the form of the contract is fine.  

Ms. Higgins asked what “form or manner” we would get certification, noting she “only pays off of original invoices”.

Mr. Healey said he didn’t want to become contentious, but noted that the original invoice has been around for some time. 

Selectman Bond asked if Mr. Samels could fax a copy and send the original Fedex for next Tuesday.

Ms. Higgins said she didn’t have access to the checks.  They are in the safe in the Clerk’s Office.

Selectman Spataro asked what would happen if this didn’t get done tonight.

Mr. Healey said the contract and check are supposed to be in hand tomorrow.  If not, there will be no agreement.

Selectman Spataro asked if that would just be with Mr. Samels.  He asked if Massasoit would go somewhere else.

Mr. Healey said the grant application wouldn’t be prepared.

Selectwoman Brunelle asked what the timing was for the submission for the grant.

Mr. Healey said the 15th of March.  

Selectman Bond said the Board had reached in impasse.  Legal Counsel said he had no issues with this, but without a bill for services, the check won’t be given.
Mr. Healey said he was sure Mr. Samels could provide certification that more than $4,500 of work has been done this evening by email.

Selectman Bond said he was “surprised” that there was no check or warrant at tonight’s meeting.  He told Ms. Higgins that, when he dropped off information, he had made it clear to Nancy Robbins that the check and warrant should be here tonight, irregardless of what happens.

Ms. Higgins said she “didn’t do it”.  She said she spoke Ms. Robbins and was not satisfied with what Selectman Bond had dropped off.  She said she couldn’t see going through the process of dummying a warrant check that would have to be voided.

Selectman Andrews asked Ms. Higgins where she was today.

Ms. Higgins said at an accounting and auditors association meeting.

Selectman Andrews asked why Ms. Higgins hadn’t notified the Selectmen or Town Manager that she would be out of the office.
Ms. Higgins asked why she would.

Selectman Andrews told Ms. Higgins that she is an employee of the Board, and she was well aware of the issues to be discussed tonight.  She had left for the day and was made unavailable to contact.

Ms. Higgins said she has a cell phone.

Selectman Spataro asked Ms. Higgins if she would be willing to do a warrant tonight if the contract language was changed and signed.
Ms. Higgins said yes.

Mr. Healey said he would have to call Mr. Samels to get a progress program invoice.
Upon motion by Selectwoman Brunelle and seconded by Selectman Andrews, the Board

VOTED:  To recess AT 6:50 PM to amend the contract and contact the Town Clerk and Town Treasurer/Collector.


Unanimous Vote.

-----RECONVENED-----
Town Counsel reviewed Chapter 30B: Section 17. Writing requirement; invalidation of contracts; forfeiture; civil actions:  “Section 17. (a) All contracts in the amount of five thousand dollars or more shall be in writing, and the governmental body shall make no payment for a supply or service rendered prior to the execution of such contract.

Selectman Bond asked Town Counsel if there was a legal issue with this.

Town Counsel said the language is ambiguous.  It could mean that payment shall not be made for services rendered prior to the contract being executed, or you can’t pay for services rendered prior to signing the contract period.  He said he could not be sure of the meaning at this time.  He said if you interpreted it as the latter, there would be no way around it.

Jane Lopes noted that every construction project done in town has been paid for work prior to a contract being signed.

Upon motion by Selectwoman Brunelle and seconded by Selectman Spataro, the Board


VOTED:  To ask Town Counsel to clarify this issue by Tuesday.

Unanimous Vote.

Mr. Healey said he had spoken to Mr. Samels who agreed to wait until the end of the day on Tuesday.  He will submit a progress payment invoice.  Once received, the check can be issued on Wednesday.  This is acceptable to Mr. Samels.

Ms. Higgins said she was told that the latter interpretation is correct by the IG’s Office.  Services rendered prior to an executed contract cannot be paid.
Selectwoman Brunelle said she would prefer that Attorney Murray spoke to the DOR and IG’s Offices.

Ms. Higgins said she had the contact person and number.

Selectman Spataro asked, worst case scenario, would Ms. Higgins accept a faxed copy of the progress report.

Ms. Higgins said she would noting that the original is forthcoming.

Selectman Bond told the Board that he would be on trial for the next 4 – 5 weeks and would be unable to do things, such as signing the weekly warrants.

Chairman Perkins or Selectman Andrews would be available to sign.

Selectwoman Brunelle said she did not want to make the impression that the Board was doing something “illegal”.  She said it is trying to accomplish something that will benefit the town.  The intention is not to circumvent the law.

Ms. Higgins asked the Board, in the future, to provide advanced notice to her when asking her to sign something instead of “on the spot”. 
Selectman Spataro asked when Ms. Higgins got this memo regarding tonight’s meeting.

Ms. Higgins said on Wednesday.

Mr. Healey asked when Ms. Higgins realized she had concerns.

Ms. Higgins said as soon as she started reading it.

Ms. Lopes noted that Ms. Higgins had time to call the DOR and the IG’s Office.  She asked why she didn’t have time to contact the Procurement Officer, Town Counsel, or other local people who are involved.

Ms. Higgins said she has spent a great deal of time on this.  She said advancement is an issue.  She said she had spoken to Selectman Bond and Town Counsel.  She did everything that she would do in exercising due diligence, and wouldn’t do anything differently.

Selectman Bond suggested talking about procedures for raising issues at a later time.

Upon motion by Selectwoman Brunelle and seconded by Selectman Spataro, the Board


VOTED:  To adjourn at 7:26 PM.


Unanimous Vote.

Diane Henault, Secretary
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