EXECUTIVE SESSION
MARCH 12, 2007
Because Chairman Perkins was absent, Vice-Chairman Brunelle called the meeting to order at 6:37 PM.

Selectman Bond, Selectman Andrews, and were present.

Selectman Spataro entered the meeting at 6:45 PM.

Meeting with Attorney Richard Holland and Attorney Daniel Murray – RE:  Landfill Litigation
Attorney Holland told the Board that the possibility of Mediation has come up regarding the Landfill Litigation.  All parties are willing to sit down.
Attorney Holland gave the Board a memo regarding the approximate cost of the Town’s damages to date.  Possible settlements were discussed.  He said there will be a dispute regarding the question of damages.

Welch and Weston & Sampson insist that the reconstruction should be less than what we say it is.

Attorney Holland explained there are three (3) parts to the Landfill:  the Phase 1 overliner, the unlined side, and the Phase 2 base.

Attorney Holland explained that a meeting had been held with David Ellis, DEP, to go over what the Town thought necessary to reconstruct the Landfill to satisfy concerns in DEP’s letter.

Phase 1 needs to be reconstructed, including a 6” sand gas venting layer that hadn’t been installed.

Mr. Ellis said he would consider allowing a 3rd overliner system to be placed on the unlined sides.  

The big issue is the Phase 2 base.  It is the most expensive at $3.1 million.  The Town proposed to put a 3rd overliner on the base.  Mr. Ellis did not accept this because it has not been properly demonstrated that the layers of Phase 2 were properly installed and compacted.  The subgrade is extremely important as it is the foundation for the new cells.  He wants the Phase 2 base construction pulled up and done again.

Attorney Holland said Welch and W&S were responsible for testing.

Mr. Healey said a lesser fix to the base could jeopardize the Waste Management Agreement because they are assuming liability.

Attorney Holland said a potential settlement is unlikely to pay lost profits.  He said all parties are incurring substantial legal fees which will continue.  He said mediation is inevitable at some point.

Vice-Chairman Brunelle agreed, but wanted to make sure DEP is satisfied and the Town would cover its losses.  

Attorney Holland said it would be wise to sit with the parties now as it would provide their starting position for a possible settlement.

Selectman Bond questioned why the parties couldn’t sit down without a mediator.  

Attorney Holland said it is important to have a “disinterested” 3rd party who is able to speak to each party individually and provide possible results.  Welch Company faces possible Bankruptcy if insurance won’t cover the costs.  A mediator would tell what they think will happen if the case is litigated.  He said the case is “suited’ for mediation.

Selectman Andrews asked how many case of this size Attorney Holland has mediated.

Attorney Holland said about a handful at this level.  He said construction cases are expensive to try.  They are document extensive and there are lots of technical issues.

Mr. Healey said it would avoid the expense of litigation and get an appropriate settlement.  He said recovering all damages is not going to happen.  If it continues, the Town could spend what it might recover.

Selectman Bond asked for a “range” of a good settlement, suggesting less than 100% but greater than 50%.  He asked why Attorney Holland wouldn’t go to the parties with these numbers.

Attorney Holland said what has been said thus far is under opposition.  

Selectman Bond said none of the possible mediators have construction and architectural experience.

Attorney Holland said Eric Green has been used before by his office and is known to be an excellent mediator. 

Selectman Bond noted he has a California background.

Attorney Holland said Patrick Coughlin has a lot of construction experience.  

Attorney Holland said he would be comfortable with either Eric Green or Eric Van Loon. He said Waste Management likes Erick Van Loon.

Attorney Holland said he truly believes that the more money spent before mediation, the harder it is to settle.  He noted that Welch is sending two (2) partners to everything and spending a lot of money.

Selectman Andrews asked Attorney Murray for his opinion.

Attorney Murray said he had no problem with the case going to mediation.  He said his experience has been positive, although each case is different.  He said the Board needs to rely on the advice of its Counsel.

Selectman Andrews asked how far the case was from trial.

Attorney Holland is it is easily over a year.

Selectman Andrews asked what the chances are, in mediation, to recover the proper cost for reconstruction and actual damages concurred, forgetting attorney fees.

Attorney Holland said “less likely” noting the other parties could’ve “written a check already”.  He said it is more likely that a proposal won’t involve the payment of $2.6 million.  He said we need to sit down now to find out.

Attorney Holland explained that mediation would probably take more than 1 day as all parties present their case in the beginning.  The mediator would have written submissions.  He suggested he sit for 1 day and then come back to the Board before the next date.

Attorney Holland told the Board that Mr. Healey would also be part of the mediation.  No agreements would be made.  Everything would be subject to the Board’s decision.

Under his personal objection and bias, motion was made by Selectman Andrews and seconded by Selectman Spataro, to


VOTED:  Allow Attorney Holland, in conjunction with Mr. Healey, to choose a 
mediator, pick a few days for mediation, and return to the Board after the first day 
for the Board to decide whether or not to attend a second day.


A poll vote was taken.  Selectman Spataro, Selectman Andrews, and Vice-
Chairman Brunelle approved.  Selectman Bond opposed.


VOTE 3 - 1

The Board adjourned to Open Session at 7:15 PM.

Diane Henault, Secretary
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