HEARINGS, MEETINGS, LICENSES
1-24-11



NOTICE QOF HEARING

Please take notice that the Town of Middleborough Rent Board, (“Rent Board™) will hold
a hearing on Monday, January 24, 2011 at 7:30 p.m. in the Selectmen’s Meeting Room at the
Middleborough Town Hall in Middleborough, MA. The hearing will be conducted pursuant to
the authority under the Rent Board’s “Rules and Regulations For Mobile Home Park
Accommodations, Rents And Evictions” and Chapter 703 of the Acts of 1985 to consider the
amount of rents paid by tenants of Edgeway Mobile Home Park (the “Park™). Hearing procedures
will be governed by the Informal/Fair Hearing Rules pursuant to 801 CMR 1.02. The Park
Owner and the tenants shall each have the right to participate in the hearing and have the right to
be represented at the hearing by an authorized representative or attorney. They or their
representatives/attorneys shall have the right to prepare and present relevant evidence and
argument at the hearing. '
The issues involved in the hearing include:
»  Whether the Park Owner increased rents to a rate higher than $280/month for tenants who
were already subject to a rent agreement at the rate of $280/month.
= Whether rent may exceed $280/month for any tenant in the Park.
«  Whether the Rent Board in January 2006 made an order to the Park Owner not to increase
rents until new rent was approved by the Rent Board.
= Whether the Park Owner increased rents for tenants after January 2006 in violation of the
Rent Board’s order of January, 2006.
»  Whether the Park Owner set initial rents for any tenani(s) at a rate greater than
$280/month.
»  Whether rents for all tenants in the Park must be the same amount.
=  Whether the rents paid by tenmants in the Park will be reduced and/or adjusted,
prospectively or retroactively.

TOWN OF MIDDLEBOROUGH RENT BOARD
Marsha L. Brunelle

Alfred P. Rullo, Jr.

Mouriel C. Duphily

Stephen J. McKinnon

Steven P. Spataro

Publish: December 23, 2010

Please bill the Town of Middleborough Board of Selectmen’s office.
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EXHIBITS LIST
(for Rent Board hearing)

01/12/06 letter from Board of Selectmen

01/24/06 letter from Board of Selectmen

07/10/06 letter from Daniel F. Murray, Town Counsel
10/12/10 letter from Adam M. Bond

Edgeway Park — Promotional Advertisement

Edgeway Park — Tenant Registration Statement (most recent on file)



January 12, 2006 0 ‘ |
Wayne Willians

Bdgeway Park Realty Trust

228 Wareham Strest

Middiebors, MA. 02346
Sent Certified Mail ~ 7003 3110 6091 4367 3102
Dear Mr, Williams,

The Board of Selectmen has leamed that you plan @ rent increase ok the units at Bdgeway Mobile
Home Park in Middleborongh. N

As you kxiow, and as you have acknowledged in your rental ments and literature, no nt
increase can be iplemented without the approval of the Selecimen sitring as the Rent Control
Board.

mmwma:@ﬁmo{wmp}anmme@c,memmmhﬁsmmm
Hearing date of January 23, 2006 a 8:15 PM in the Gelectinen's Meeting Room in the Town Hall,
10 Nickerson Avenue, The Sclectmen will be looking for financial jpformation on the revenue
and expenditures related to the Park, any capital projects you have done in the past year or
planged improvemanis you plan to do in the future 10 respond 1o any probiems that tepants bave
brought to your attention.

You may not impose 8 change in your rent syucturs yntil the Selectenen approve an increase.
We hope you will take {he opportunity 1o presemt the Board with all the information you have ©©
support the requested fent inCTRase by the Thursday before the meeting (Janaary 19%). This will
help the Board 1o expedite the discussion on the 23,

Sincerely,

Diane Henault, Secretary
For the BOARD OF SELECTMEN

co  John Dwyer, President
Tenants Associaton

Served In-Hand Data

"
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Wayne Williaras

Fdgeway Park Realty Trust
228 Wareham Strest
Middleboro, MA 02346

Sent Certified Mail — 7003 3110 6001 43673546
RE: Proposed Rent lncrease
Dear Mr. Williams,

Qn Monday, January 23, 2006 the Middleborough Board of Selectmen held a meeting to
discuss your proposed rent increase at Edgeway Mobile Home Park. ’

At that meeting, you agreed and acknowledged thar Bdgewny Park is under Rent Conirol,
and therefore you must make application 10 the Board of Selectmen for any proposed rent
increases. You forther agreed and acknowiedged that, until the Board of Selectmen bas
given approval, there can be ao rent increase.

Please contact this office if you need any further information.

Sincerely,

Wayne C. Pexidns, Cheinman
BOARD OF SELECTMEN

ec: Boerd of Selectinen
John Dwyer, President
Tenants Association
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SENT VIA FAX #: S08-946-8058
Taly 10, 2006

Diane Henauh, Seceetery 10
Board of Selectmen

RE: FEdgesrzy Mobie Home Park — rent
Desr Disne:

You advised that the oemer of the Teferenced park reased 8 TeOt check from the
porchasess of s unit in the park. The purchasess bought e umit from & person whe lived
in the it and was a tenant in the perk a1 8 speeific reat. The paek owaer told the.

smmmmmmwisaiﬁgkermmﬁthmﬁmmﬁcrm
paid by the persan who sold the wnit ’

The rent jevels at Edgeway bave never been approved by the Boad of Selectmen, the
Rent Bosdl undmhﬁddlebmmgﬁ’smﬂcoml stens, '

ltappcammawaxﬁerﬁﬁsymnhepmkmmw@cdthemﬁomdwap;mww
increase in the rent in the park. The Bosrd of Selectmen advised e paxk ownes in
miﬁngmﬂhemsmmmmmmthapmkmﬂﬂmmdemmi&mdand
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Iimmme&ﬁ&emﬁﬁr&zmxﬁwhiehwaﬁmcmﬂiy sold should be the serme 2 the
rent peid by the seller of the wnit before the stle tmtil & pew TeTH i3 Wwedbyﬁm%oard
of Selectmen. This approsch would be comsistert with the onder of the Board of

Sefectmers
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Tianiel F. Mureey
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LAW OFFICE OF ADAM M. BOND

11 NORTH MAIN G
MIDDLEBOROUGH MA 02346
PHONE:508-946-1155
EACSIMILE:508-946-1067

OCtOber,f,Z; 2010 g RE e D
) OCT 1 8 2010
VIA REGULAR MAIL BOARD OF SELECTMEN

IAIDDLEROROUGH, MA

Middleborough Board of Selectmen
10 Nickerson Ave.
Middleborough, MA 02346

Dear Board of Selectmen:

* T represent the Edgeway Park Homeowners’ Association, and am writing to request
that this Honorable Board, on its own initiative, revisit and finally resolve the various rent
control issues that continue to persist in the park.

As you are aware, my clients are homeowners domiciled in Edgeway Park, who are

currently being overcharged for their rent. The original baseline rents were set at $280.00
per month in 1999.

Commencing in 2001, the then current operator of the park-unilaterally, and without
the consent of the Middleborough Rent Control Board, raised the rent of the
homeowners. Such rental increase was illegal, and in violation of the rules promulgated
by the Massachusetts Attorney General. (See C.M.R. 10.02(7)).

Such rental increase constitutes a fraud on the part of the operator, inasmuch as he
advertised that the “Park Fee” was “$280.00/month” and “under rent control by the Town
of Middleboro.” (Seg attached flyer produced and distributed by the Park Operator to
prospective purchasers/renters). The advertisement further admitted and represented to
the homeowners and prospective homeowners that “Any increases need to be approved
by the Middleboro Board of Selectmen.”

The homeowners of Edgeway Park have long insisted that the rents being charged at
the park are not only in violation of law, but also in violation of the agreement made by
the operators of the Park. Middleborough Town Counsel opined, on July 10, 2006, that
“he rent for the unit which was recently sold should have been the same as the rent paid

by the seller of the unit before the sale until a new rent is approved by the Board of
Selectmen.”

Reading the applicable law, considering the representations made by the Park
Operators to induce the purchase of units in the Park, and considering the opinion of the




Town Counsel, we submit that any rents being charged that exceed the $280.00 per
month are illegal and must be rolled back to that rate.

Currently, there are 37 homeowners being charged more than the $280.00 rent that
was the fixed amount as represented by the operators. In 2006, was the only time when
the operators ever sought a rent increase, which was denied as a result of the refusal of
the operators to disclose their financials to the Board of Selectmen. In total, the operators
have overcharged the homeowners close to $50,000 since 1999.

Pursuant to the Board’s Rent Control Regulations, the Petitioners respectfully request
that, on its own initiative, the Board schedule a hearing to finally resolve this matter that
has been pending since 2006, and has not yet been resolved. If the Board would prefer
that 37 separate petitions be made and heard pursuant to the regulations, rather than the
Board proceeding on its own initiative to resolve this issue, Petitioners would comply.
However, in an attempt to streamline these matters, Petitioners would request that the
Board act on its own initiative pursuant to the Rent Control Regulations.

CONCLUSION

ACCORDINGLY, we respectfully request that the Board of Selectmen, acting as the
Middleborough Rent Control Board, resolve to act on its own initiative to determine if a
downward adjustment of rent is appropriate in the circumstances, and whether the
homeowners have been overcharged as a result of the conduct of the operator.




EDGEWAY PARK

_—7PARK FEE $280.00/month |
a UNDER RENT CONTROL BY THE TOWN OF MIDDLEBORO
o FIXED FOR THE 15T FIVE YEARS - APad¥ i+ wzs (eC
o ANY INCREASES NEED TO BE APPROVED BY
MIDDLEBORO BOARD OF SELECTMEN
o FEEINCLUDES
o HOUSEHOLD WATER
TRASH PICKUP
o ROAD AND PARK MAINTENANCE
o SEPTIC PUMPING AND MAINTENANCE

Q

Homes to be equipped tUnderground sprinkler systems and sod
lawns. There will be a $60.00/yr water assessment to cover
sprinklers, (Cheap insurance to keep park green and lush)

-Sprinklers are controlled by the park.
¢

a To order a unit requires‘a 5% dep'@and takes approx 6-8
wks. To have custom built in Pernsylvania add anothar 6-8
“Weeks for us to set up (12-16 wks)

0f7, o All decks will be off the back of the units, No decks on sides.

o Homes include central air

a Appliances include
Refrigerator

o Stove

o Dishwasher

o Trash Compactor

O
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tdgeway Realty Trust
17 Wesley Circle

Lot # |Street Address Name(s) of Tenant(s)/ Name(s) of Tenant(s)/ {Type of Rental Date Rental {Date Rental|Monthly Rent
Lessee(s)/ Lessee(s)/ Housing Agreement Housing Housing
Occupants(s) Occupants(s) Lease = L Agreement Agreement
Tenant =T Comnenced [Expires

28 162 Wesley Lousia Gienn L 872009 g8/2014 $ © 290.00
27 75 Lyn Roland n/a T 11/2004 11/2009 $ 320.00
58 135 Wesley Dorothy n/a T 172002 172007 $ 290.00
5 58 Lyn peter Eileen T 5/2003 9/2008 | § 320.00
15 74 Wesley Victor Elizabeth T 10/2001 10/2006 1 % 250,00
g 38 Lyn Irene n/a L 8/2009 8/2014 | $ 280.00
24 57 Lyn Mario Janice T 9/2001 9/2006_1 % 250.08
51 95 Wesley Mary n/a T n/a n/a $ 320.00
31 126 Wesley Joaguin George T 1272002 1272007 % 312.00
70 143 Wesley Martha n/a T 6/2001 6/2006 $ 280.00
39 72 Wesley John Lynne T 5/2003 5/2008 1 % 312.00
22 47 lyn Hugh Anne T 172001 172008 $ 250.00
12 18 Lyn Jeanelte n/a T 8/2000 8/2005 5 280.00
38 80 Wesley Jarry Natalie L 3/20160 3/2015 3 350.00
37 88 Wesley Paula nfa T 10/2003 10/2008 | $ 320.00
57 ‘87 Wesley John n/a T 12/2002 12/2007 1 $ 290.00
&6 123 Wesley Arthur Beatrice T 1172002 11/2007 % 312.00
36 92 \Wesley John Judith L 7/2009 72014 g 312.00
35 100 Wasley Thomas Gegrgette T 12/2002 12/2007 £ 312.00
32 118 Wesley Eilen n/a T n/a n/a % 312.00
30 132 Wesley Harriet n/a L 2/2006 2/2011 $ 312,00
11 24 Lyn Benjamin Chris T n/a n/a $ 280.00
72 151 Wesley Lotiis Gert T 10/2005 10/2010 | $ 290.00
7 456 Lyn Charles Mary T n/a n/a % 280.00
4 84 Lyn John “Margo T 5/2001 5/2006 $ 280.00
42 36 Wesley Jeanette n/a T 572002 5/2007 $ 290,00
65 127 Wesley Barbara n/a T 1042002 10/2007 1 $ 290.00
&7 133 Wesley Donald Helene T 2/2002 2/2007 $ 350.00
19 28 lyn Dian n/a T g/2002 9/2007 ¢ 290.00
6 52 Lyn Robert n/a T 9/2001 10/2005 1 % 290.00
26 69 Lyn Dorothy n/a T q/2007 9/2007 $ 312.00

2/23/10




Edgeway Realty Trust
17 Wasley Circle

Lot # | Street Address |Name(s) of Tenant(s)/ |Name(s) of Tenant(s)/ [Type of Rental Date Rental |Date Rental|Monthly Rent

Lessee(s)/ Lessee(s)/ Housing Agreement{Housing Housing

Occupants(s) Occupants(s) lease = L Agreement Agreement

Tenant =T Comnenced (Explres
1 174 Wesley Paul Carol L. 2/2006 2/2011 $ 280.00
71 145 Wesley Robert Grace T n/a n/a % 280.00
i7 17 Lyn Anne n/a L 10/2005 10/2010 1 § 320.00
25 63 Lyn Robert Nancle T 4/2003 4/2008 3 312.00
20 - 351iyn Robert Margaret T 972002 §/2007 $ 290.00
41 60 Wesley John Louise T 52002 5/2007 $ 290,00
16 11 Lyn Anna Gail T 772001 7/2006 $ 280.00
i3 12 Lyn Louis Jean T 1171989 11/2004 | § 280.00
73 147 Wasley Linda Richard L 1/2010 1/2015 % 275.00
33 112 Wesley Joseph Roberta T 12/2002 12/2007 | § 312.00
B 40 Lyn Grace n/a T n/a n/a % 312.00
14 10 Wesley Donald Norma T 12/1999 12/2007 | § 280.00
18 .23 iyn Paul Carol T 1172001 11/2006 | - 250.00
659 139 Wesley Claire Michael L 772008 872014 $ 280.00
21 41 Lyn Jerry Baverly T 272002 2/2007 $ 290.00
2 74 Lyn John Barbara T n/a n/a $ 320.00
23 51 Lyn Henry Barhara T 6/2002 6/2007 $ 290.00
34 108 Weslay Francis Rosemarie T 9/2002 9/2007 $ 312.00
3 68 Lyn John Carolyn T nfa n/a % 280.00
10 30 Lyn Ralph Phyllis T n/a n/a $ 280,00
25 63 Lyn Paul Charlene T 12/2008 1272013 1 $ 312.00
40 68 Wesley vacant vacant T 8/2006 n/a $ 350.00
$ 15,581.00

2/23/10




Adopied TUABUY

TOWN OF MIDDLEBOROUGH ‘RULES AND REGULATIONS FOR MOBILE HOME
PARK
ACCOMMODATIONS, RENTS, AND EVICTIONS

In accordance with Chapter 703 of the Acts of 1985, after hearing in accordance with
Mass. Gen. Laws, Chapter 30A, Sec. 2, the Rent Board hereby adopts the following rules and
regulations for the purpose of regulating rents, minimum standards for the use or ocoupancy of
mobile home park accominodations, and evictions with respect to mobile home park
accommodations in mobile home parks within the Town of Middleborough.

Sectioh 1 — Definitions:

A. Board: The Rent Board is the Town of Middleborough Board of Seleétmen
established by a vote under Article 5 of the warrant for the Middleborough Town
Meeting of March 10, 1986.

B. Capital Improvements: Any substantial rehabilitation, addition or improvements
which appreciably add to the value of the property or prolongs its fife or both, but not
including ordinary repairs and maintenance, provided such rehabilitation, addition or
improvements shall cost at least $5,000 and have a useful life of at least five (5)
years.

C. Mobile Home: A structure, built in conformance to the National Manufactured
Home Construction and Safety Standards which is transportable in one or more
sections, which in the traveling mode, is eight body feet or more in width or forty
body feet or more in length, or, when erected on site, is three hundred twenty (320) or
more square feet, and which is built on a permanent chassis and designed to be used
as a dwelling unit with or without a permanent foundation when connected to the
required utilities , and includes the plumbing, heating, air conditioning, and electrical
systerns contained therein. A mobile home is also known as a “manufactured home”
as defined in General Laws Chapter 140, Section 32Q.

D. Mobile Home Park: A lot or fract of Tand used for the site of three or more mobile
homes occupied for dwelling purpose and licensed pursuant to General Laws Chapter
140, Section 32B. A mobile home park is also known as a manufactured housing
community as defined in General Laws Chapter 140, Section 32F.

E. Mobile Home Park Accommeodations:

1. The lot or space in a Mobile Home Park upon which is located a Mobile
Home not owned by the holder of the license of said park and used and

occupied as a one family dwelling unit or available for such use and
ocoupancy.



F.

7 A Mobile Home in a Mobile Home Park owned by the licensee of a mobile

home park and used and occupied by a Tenant as a one family dwelling unit
or available for such use and occupancy.

Housing Services: Services or facilities provided by an Owner or required by law or
by the terms of a rental housing agreement to be provided by an Owner to a Tenant in
connection with the use and occupancy of any mobile home park accommodation,
which may include without limitation:  Services, furniture, furnishings and
equipment, repairs, decorating and maintenance, provisions of light, heat, hot water,
cold water, telephone, kitchen, bath and laundry facilities and privileges, use of yard
and other common areas, janitor service, refuse removal, parking facilities, lawn
water sprinkler services, vehicle or equipment storage, and any other benefit,

privileges or facility connected with the use or occupancy of any mobile home park
accommodations.

Owner: The individual who holds a license granted pursuant o Mass. Gen. Laws,
Chapter 140, Qection 32B, to conduct, confrol, manage or operate directly or
indirectly a mobile home park in any manmner ncluding, but not limited to, 2
partnership, corporation o trust.

Operating and maintenance expenses: The reasonable expenses of operating and
maintaining a mobile home park including, but not limited to, maintenance, repair,
management fee, real estale broker’s commission fo someone other than the Owner,
insurance, ufilities not included within the rent, but not including mortgage interest
and amortization or an allowance for obsolescence or depreciation.

Rent: The consideration, including any bonus, benefit, gratuity or charge contingent
or otherwise, demanded or received for or in connection with the use or occupancy of
a mobile home park accommodation or for housing services or for the transfer of a
jease of a mobile home park accommodation, exclusive of the license fee collected
by the Owner and paid to the Town under General Laws Chapter 140, Section 32G;
excluding therefrom, however, the consideration paid by a shareholder of a
Cooperative Housing Corporation organized pursuant to General Laws Chapter 1578
for a share of said corporation, a propriety lease, and any maintenance fees associated
therewith. Rent shall include fees and charges for services assessed by the owner to a
Tenant by an Owner, but not fees charged for discretionary or optional activities
and/or services which may be offered for recreational activities, conveniences, efc.

Rental Housing Agreement: An agreement between an Owner and a Tenant for use
and occupancy of a mobile home park accommodation and/or housing services,
specifically excluding, however, any agreement for occupancy of a mobile home park
accommodation between 2 Cooperative Housing Corporation as a defined in
Massachusetts General Laws Chapter 157B and a shareholder of said corporation.

_ Tenant: A tenant, lessee, or other person entitled under the terms of a rental housing

agreement with the Owner for the use and occupancy of amy mobile home park



accommodation; excepting for this definition, however, any person who occupies a
mobile home park accommodation pursuant 0 @ propietary lease as defined in
General Laws Chapter 157B at Section 4, as a shareholder of a Chapter 157B
Cooperative Housing Corporation.

Fajr Market Value: Fair Market Value of property shall mean the current assessed
valuation of the property or other valuation that the Board on basis of evidence
presented before it considers more appropriate to the circumstances of the case before

it. The Board shall evaluate all evidence presented by any party regarding the fair
market value. :

. Fair Net Operating Income: Fair net operating income shall be that income which

will yield a return to the Ownet of 2 Mobile Home Park, after all reasonable operating
expenses, on the fair market value of the Mobile Home Park, equal to the debt service

* rate for similar-type property generally available from institutional first mortgage

fenders, a reasonable fair-market yield spread over the debt service rate or other rates
of return that the Board on the basis of evidence presented before it considers more
appropriate to the circumstances of the case. The Board shall evaluate all evidence
presented by any party regarding the fair net operating income.

Section 2 — Maximum Rent:

A.

The maximum rent for mobile home park accommodations which a park owner
may charge a tenant shall be as follows:

1. For mobile homes which are in existence, occupied by a tenant or
occupant and subject to a rental housing agreement on the date these Rules

and Regulations are adopted, the maximum rent shall be the rent set forth
in Addendum A.

2. For new mobile homes which have not been previously sold by the park
owner and are not occupied by a tenant or occupant under a rental housing
agreement on the dafes these Rules and Regulations are adopted, the
maximum rent shall be the rent set by a rental housing agreement between
the park owner and the fenant or occupant of the home. The maximum
rent may be higher or lower than the maximum rent for other mobile
homes in the park when the rental housing agreement is made.

3. For mobile homes which were previously sold by the park owner and/or
occupied by a tenant or occupant under a rental housing agreement which
is no longer in effect, the maximum rent shall be the rent set by a new
rental housing agreement between the park owner and the new tenant or
occupant of the home. The maximum rent shall not exceed the following:

a) If the park owner is offering new mobile homes for sale at the time
the new rental housing agreement is made, the maximum rent shall



not exceed the rent then being offered to purchasers of new mobile
homes.

by If the park owner is not offering new mobile homes for sale at the
time the new rental housing agreement is made, the rent shall not

exceed the highest rent then being paid by other tenants/occupants in
the park.

4. Maximum rent for mobile home park accommodations may be adjusted
from time to time by the Board pursuant to Section 4 and Section 5 of
these Rules and Regulations. Maximum rent for mobile home park
accommodations may also be adjusted under a rental housing agreement
which provides for a rent adjustment based on application of a yeatly
consurer price index factor as described in Section 4-D.

B. No increase in maximum rent for a mobile home accommodation shall be
effective unless:
1. The increase is approved by the Board pursuant to Section 4 and Section
5.
2. The increase is based on a yearly consumex price index factor approved by
the Board; or
3. The increase is provided for by a yearly consumer price index factor under

a rental housing agreement.

Section 3 — Registration:

The Board shall require registration of all mobile home park accommodations on forms approved
by it within ninety (90) days of the approval of these regulations and annually on June 30%, A
copy of registration shall be provided fo tenants of the mobile home park upon their written
request. Any new or additional accommodation must be registered prior to occupancy thereof.
No petition for an upward adjustment of maximum rent shail be accepted by the Board until all
statemnents and information required to be filed under this Section 3 have been filed and any such

petition prior to such filing shall not be entertained by the Board. The Board shall require the
following: '

The legal name, address and business telephone of the owner;

The identification of each unit of mobile home park accommodations;

The legal name, address and business telephone of the manager;

The identification of each Tenant in the mobile home park, including the date the
Rental Housing Agreement began, the date on which it terminates, or whether it isa
tenancy at will, and the amount of rent due each month; -

Eadlb ol b e



5. The lot type, if necessary, to distinguish. different types of lots for which the owner
charges different rents, including the description of the basis(es) for charging the rent
differential;

6. A copy of all Rental Housing Agreements (0t a copy of a representative Rental
Housing Agreement which is substantially the same for all mobile home park
accommodations involved in the registration) and any rules and regulations applicable
to each Rental Housing Agreement. The owner shall update the registration annually
by June 30% of each year.

The registration forms shall be sioned by the Owner under the penalties of perjury.

Seetion 4 — Adjustment of maximur. rent:

A. The Board shall, by order or regulation as provided in Section 5, make such
individual or general adjustments, either upward or downward, of the maximum rent
established by Section 2 for any mobile home park accommodations as may be
necessary to remove hardships or correct inequities for both Owner and Tenant, and
make adjustments for capital improvements / equipment and in so doing shatl observe
the principle of maintaining rents at levels which will yield to Owners a fair net
operating income for such mobile home park accommodations.

B. The Board by regulation may establish further standards and rules consistent with the
foregoing. The Board may promulgate a schedule of standard rental increases or
decreases for improvement or deterioration in specific services and facilities.

C. Notwithstanding any other provision of this section, the Board may refuse to grant an
upward adjustment of maximum rent if it determines that the affected mobile home
park accommodation does not comply with the State Sanitary Code or the Town of
Middleborough codes or by-laws or any other applicable code, ordinance or state law
regulating the conditions of housing accommodations, and if it determines that such
{ack of compliance is due to the failure of the Owner to provide normal and adequate
repairs and maintenance. The Board may refuse to make a downward adjustment of
maximun rent if it determines that the Tenant is more than thirty (30) days in arrears
in payment of rent unless such arrearage is due to a withholding of rent under the
provisions of Section 8A. of Chapter 239 of the General Laws or if the Tenant is in
substantial violation of any enforceable sule of the mobile home park or if the Tenant

is in violation of any laws or ordinances which protect the health and safety of other
mobile home park residents.

D. In setting or adjusting rent for mobile home park accommodations under Section 4
and Section 5, the Board may approve yearly adjustments of the rent based on
application of a consumer price index factor as described in this subsection. A rental
housing agreement may provide for yearly adjustments of the rent based on
application of a consumer price index factor as described in this subsection. The
yearly consumer price index factor authorized by these Rules and Regulations shall
be based on the Consumer Price Index for All Urban Consumers (CPI-U): US. City



Average, All Items (unadjusted) (1982-84=100) published by the Bureau of Labor
Statistics, U.S. Department of Labor, or if such index is no longer published, such
other or successor index which is approved by the Board. Yearly adjustments in rent
based on a consumer price index factor shall be calculated by determining the
increase or decrease in the index by comparing the current monthly index (“current
CPI”) to the monthly index for the same month one (1) year prior to the month when
the yearly adjustment is being determined (“prior CPI”). The difference between the
current CPI and the prior CPI shall be divided by the prior CPI to derive a percentage
increase or decrease. The percentage increase or decrease shall then be multiplied by
the existing rent to determine the amount of the rent increase or decrease. For
example, if the current CP1is 1% more than the prior CPI, the existing rent will
increase by 3%.

E. The Board in adjusting maximum rent for & miobile home park may equalize rent for
all substantially similar or comparable mobile home park accommodations in those

cases where the maximum rent which is to be adjusted is not equalized before
adjustment. -

Section 5 — Rent Adjustment Proceedings:

A. Individual Adjustment of Maximum Rent. The Board shall consider an adjustment
of rent for an individual mobile home park accommodation upon receipt of a petition
for adjustment filed by the Owner or Tenant of such mobile home park
sccommodation or upon its own initiative, Such petition shall be made op a form
approved by the Board. The Roard shall notify the Owner, if the petition was filed by
the Tenant, or the Tenant, if the petition was filed by the Owner, of the receipt of such
petition and of the right of either party to request a hearing in writing within thirty
(30) calendar days of receipt of such notice or the Board may schedule 2 hearing on
its own initiative. If a hearing is timely requested by either party or if the action is
undertaken on the initiative of the Board, notice of the time and place of the hearing
shall be furnished to the Owner and Tenant and the hearing shall be conducted before
the Board. The Board may consolidate petitions and actions relating to mobile home
park accormmmodations in the same mobile home park, and all such petitions and
actions may be considered in a single hearing.

B. General Adjustment of Maximum Rent by Regulation. Upon application or
petition by an Owner or Tenant, the Board may make a general adjustment by
percentage or otherwise of the rental levels for mobile home park accommodations
subject to such conditions, if any, as the Board shall determine. Prior to making such
adjustment, a public hearing shall be held before the Board. Notice of the time, place,
and purpose of such hearings shall be published at least once in a newspaper havinga

general circulation in the Town, and posted in the Town Hall, both not less than seven
(7) days prior to such hearings.



¢. Limitation of Petition for Individual Adjustment. Notwithstanding any other
provision of this section, the Board may, without holding a hearing, refuse to adjust
the maximum rent for an individual mobile home park accommodation and may
dismiss any petition for adjustment if a decision has been made with regard to the
maximum rent for such mobile home park accommodation within twelve (12) months
or if the Board finds that the petition for adjustment is filed for purposes of
harassment or for other purpose not intended herein.

D. Hearing, condueted pursuant to Section 5 gbove shall be conducted as adjudicatory
hearings in accordance with the provision of Massachusetts General Laws Chapter
30A, Sections 10, 11 and 12. Rules and procedures for the conduct of said hearings
shall be those rules and regulations outlined in 801 CMR 1.00 et seq. for the conduct
of adjudicatory hearings before State administrative agencies, which.the Board
hereby adopts and shall implement as its own rules and regulations for the conduct of
adjudicatory proceedings. Within thirty (30) days of the filing of 2 petition, the Board
shall meet and determine whether to proceed on such petition pursuant to the formal
o informal rules as outlined in 801 CMR 1.00 et seq. or under other procedures and
shall indicate its determination as to which rules and procedures shall be followed in
its notice of agency action to affected parties, and in the public notice of said hearing.

E. All decisions made by the Board under this Section shall be rendered in writing

within 30 (thirty) days from the date the Board closes the public hearing on the
petition.

F. The Board shall levy a filing fee upon any and all parties that make application to
request a rent adjustment for & mobile home accommodation. The filing fee for any
individual rent adjustment requested pursuant to Section 5 of these rules and
regulations shall be $50.00. The filing fee for a general rent adjustment pursuant 1o
Section 5B of these regulations shall be $300.00 for which a general adjustment is
requested. The applicant for a general rent adjustment shall also pay the sum of
$100.00 to cover advertising costs. Filing fees and advertising costs shall be paid by
check payable to the Town of Middieborough at the time of the filing of a petition.

Section 6 — Incorporation of Administrative Procedure Act and 801 CMR 1.00

The provisions of Massachusetts General Law Chapter 30A including those provisions giving
agencies the power to issue, vacate, modify, and enforce subpoenas shall be applicable to the
Board as if said Board were an agency of the Commonwealth, as well as, those provisions
relating to judicial review of an agency order. The rules and regulations at 801 CMR 1.00 et
seq. as adopted by the Secretary of Administration for Massachuseits for application and use by
state agencies for the conduct of both formal and informal adjudicator hearings shall be the rules
and regulations and procedures adopted for use before The Board for the hearing of all petitions
for rent adjustment, and for eviction, unless at the time of the filing of the petitions and before
the notice of agency action shall be published, the Board shall by vote determine to use an

alternative procedure which nonetheless shall be consistent with the provisions of Massachusetts
General Laws Chapter 304, Section 10, 11, and 12.



Section 7 — Capital Improvements and Capital Equipment Rent Adjustment

A. Pre-Approval

A park owner or management may file a petition for the purpose of obtaining pre-
approval from the Board for an increase in maximum rent to offset the cost of a
substantial and necessary capital improvement or purchase of capital equipment. The
procedures set forth in Section 5 above for rent adjustment pefitions shall be used for
capital improvement or capital equipment petitions. The park Owner or Management
shall file with the petition for pre-approval any and all information relating to the cost
of and need for financing the capital improvement of capital equipment purchase.
Any pre-approval given by the Board shall also be deemed an approval of such
financing. The Board shall consider whether the improvement is necessary and the
reasonableness of the cost of the improvement. in considering & rent increase to
support the cost of the improvement. The rent increase shall be conditioned upon
satisfactory and final approval of the improvement.

B. Final— Approval

Upon completion of capitel imptovement or purchase of capital equipment for which
a park owner or management has received pre-approval, the Board may give final
approval of the increase in maximum rent(s). Final approval shall only be given by
the Board upon submission of satisfactory evidence by the park owner o
management that the capital improvement has been satisfactorily completed or the
capital equipment has been purchased and that the costs incurred for such
improvement are equal to or exceed the cost upon which pre-approval was given. In
fhe event that such costs are less than the original estimated costs, the maximum rent
shall be increased only to the extent that it reflects such costs. The Board shall hold a
public hearing upon submission by the park owner or management of evidence of
completion of the capital improvement or purchase of equipment. A capital
improvement/capital equipment rent increase approved by the Board shall be
identified and separated from the remainder of the rent charge and eliminated from
the rent charge when the approved renf inerease has produced income equal to the
cost of the improvement or equipment including the cost of debt service incurred in
connection with such improvement or equipment.

Section § — Conference of J nrisdiction

The Wareham Division of the District Court Department shall have original jurisdiction
concurrently with the Superior Court, of all petitions for review brought pursuant to Section 14
of Chapter 30A of the General Laws. The Superior Court shall have jurisdiction to enforce
Chapter 703 of the Acts of 1985 and may restrain violations thereof.

Section 9 — Information to be supplied in Connection with Petitions for Adjustment:

Upon receipt by the Board of a petition for adjustment of maxirnum rent by an Owner, the Board
may request documents, which information may include but not be limited to:



A. Reviewed Financial statements certified by a CPA for the three (3) years preceding
the year of the filing of the petition; such’ stateraents should clearly set forth income,

sources of income, and a detailed breakdown of operating expenses.

An interim updated financial statement showing income and operating expenses for

the current year.

A complete and current balance sheet.

A statement of the number of erployees, job titles and job descriptions of any

enployee whose employment relates to the affected mobile home park.

Clurrent capital improvements and dates of completion.

Proposed capital improvements and proposed dates of completion.

. Proposed budget for the year in which the increase is to be effective.

H. A statement of the rate of return sought and the assessed valuation of the property.

a=E wO W

In any case where the Owner séeking an wpward adjustment in rent owns and operates more than
one mobile home park, all financial documentation submitted shall pertain solely to the operation
of the mobile home park for which the upward adjustment is sought.

Upon receipt by the Board of a petition for a downward adjustment of maximum rent, the Board
may request documents which information may include but not be limited to:

A. Wiitten reason for such downward adj ustment; and
B. Any evidence financial or otherwise, supporting such downward adjustment.

Section 10 — Evictions:

A. Pursuant to the provisions of General Laws, Chapter 140, Section 327, as amended,
no Owner shall terminate any lease or tenancy and/or bring an action to recover
possession of a mobile home park accommodation unless;

1. the Tenant has failed to pay the rent to which the Owner is entitled;
or - :
7. the Tenant is in substantial violation of an enforceable rule of the
mobile home park; or
3. the Tenant is in violation of a law or ordinance which protects the
health or safety of other mobile home park residents; or
, 4. there is a discontinuance in good faith by the Owner of the use of
part or all of the land owned and licensed as a mobile home park
subject to any existing contractual right between the Owner and the
Tenant located in the mobile home park. No such discontinuance
shall be valid for any mobile home sold by the licensee and for
which a mobile home site was made available at the time of the said

sale by the licensee for a period of five (5) years from the date of
said sale. '



B. The Owner must provide the Board with satisfactory evidence that all potice
requirements as to any alleged violation have been provided to the Tenant in a timely
mamner and the Tenant has failed to cure the alleged violation in a timely manner, all
as set forth in General Laws, Chapter 140, Section 32J as amended.

C. 1. An Owner shall file an application in duplicate for obtaining a certificate of
eviction with a filing fee of $50.00 for each unit for which eviction is sought. The fee
shall be paid by check or money order made payable to ‘the Town of Middleborough
and presented at the time of filing the application for a certificate of eviction.

2. An application for certificate of eviction shall be signed by the Owner under the
pains and penalties of perjury and shall describe in complete detail the proposed basis
(or bases) for eviction and the facts in support of such basis (or bases). A copy of the
Jease and the rules and regulations of the mobile home park Owner shall be submitted

with the application where the Tenant is claimed to have violated either the lease or
the park regulations.

3. An application for certificate of eviction which fails to comply with the foregoing

provisions of this paragraph “C” shall not be processed until such defects have been
corrected or removed.

4. The Board shall, by certified mail, retun receipted requested and by first class

U.S. Mail, forward to the Tenant or Tenants listed on the application for a certificate
. of eviction and fo the park Owner a copy of the application for a certification of

eviction as received, together with a nofice of the date, time and place of the hearing.

5 The Board shall send a notice of hearing by mail with respect to an application for
s Certificate of Eviction within twenty-one (21) days of receipt of an application. An
application or an amended application for eviction shall be scheduled for a hearing
not less than ten (10) days or more than twenty-one (21) days from the date on which
the notice of hearing is mailed as aforesaid by the Board to the parties. Hearings shall
be conducted by the Board and shall be adjudicatory hearings following the
procedures set forth in Massachusetts General Laws, Chapter 30A.

6. A request for postponement of the hearing will be granted for good cause shown.

7 At the hearing the Owner shall have the burden of establishing the facts and basis
for the eviction. Testimony shall be taken under oath and any party shall have the
right to cross-examine witnesses of the other party and to introduce evidence in
support of its position.

3. A written order granting or denying a certificate of eviction shall be issued by the
Board within thirty (30) days of the date of the final hearing and its order denying a
certificate of eviction shall be a defense in any summary process action commenced

by the Owner against the Tenant or Tenants named on the application for a certificate
of eviction.

10



D. No Owner shall seek recovery of possession of a mobile home park accommaodation

in a summary process-eviction case unless the Board issues a certificate of eviction
therefor.

E. The provisions of this section shall be construed as additional restrictions on the right
to recover possession of a mobile home park accommodation. No provision of this
section shall entitle any person to recover possession of such a mobile home park
accormmodation. Upon a decision of said Board concerning the granting or
withholding of a certificate of eviction, either party concerned may appeal to the

Wareham Division of the District Court Department or the Plymouth Division of the
Superior Court Department.

Section 11 — Severability:
If any provision'of these rules and regulation or the application of such provision to any person

or circumstance shall be held invalid by a final judgment of a court of competent jurisdiction, the

validity of other provisions or the application of such provision to other persons or circumstances
ghall not be thereby affected.

Section 12 — Forms

Any forms adopted pursuant to the provisions of these rules and regulations shall be subrmitied to
the Board under the pains and penalties of perjury.

i1



FUl/l&/ZULl Guiss KAA DUS Y& [L4S peras  uprray o6 Dooas L U R AR
I%/27-‘12010 ‘ Search - 239 Results - standard adjudic...

Ewiteh Gllant | Prdarapces | gign Ot | [ Hep

3ot 8 Dncumen@sngpardg%#\lem@’f ot LitigatorTransactionat Advlsmﬁtounsei.smadq% Doaniss | History | 4

FOCUS™ Termns [stndant stjudentony sles 1 Search Within | setacted Documernts B

Nirce: Logai> 7 .../ > MA-Cods of Wassachusetts Regulations and Tassachusetis Register
' o0 Gode of Massechusets Regulations »TILE 801: EXECUTIVE OFFICE FOR ADMIMISTRATION AND FINANCE >

TITLE 801: EXECUTIVE OFFICE FOR ADMMISTRAIGR 5o

CHAPTER 1.00; STANDARD ADIUDIGATORY RULES OF PRAGTICE AND PROCEDURE > 1.0% InformaliFafr

Hoaring Roles - ’
Terns: standard agjudicatory rules (EditSearch ] Supyest Terms for My Search)
£5alest for FOCUS™ or Delhery ’

=
801 CMR 1.02

CODE OF MASSACHUSETTS REGULATIONS
sk This document reflects alt regulations in effect as of August 6, 2010 i

'ITFU'E 801: EXECUTIVE DFFICE FOR ADMINISTRATION AP«iD FINANCE
CHAPTER 1.00: STANDARD ADJUDICATORY RULES OF PRACTICE AND PROCEDURE

801 CMR 1.02 (2010}

1.02: Informral/Falr Heating Ruies

(1) Preamble. 801 CMR 1.02 of the Standard Adjudicatory Rules of Practice and Procedure i
a self- contalned segregable body of reguiations of general applicability for proceedings In which
formel rules cannot be utiized or federal fair hearing procedures are applicable. An Agency st
detenrine for any class of heatings whether to hold fieatings under 801 CMR 1,01, Formal
Hearings, or 801 CMR 1.02. agencies shall determine based on such factors as: the valurme of
cases held; whether claimants are represented by counsel; the complexity of the issues; or the
applicability of Federal fair hearings procedures. All notices from which an Adjudicatory Proceeding
can be claimed shall state which rules apply, whether formal under 801 CMR 1,01, or informat
under 801 CMR 1,02, In addition, afl notices shall contain a notice printed in English, Spanish,
Portuguese, Italian, Greek, Erench and Chinege that informs the reatler that the docurment is
irnportant and should He transiated irrmediately.

(2) Scope, Construction and Definitions.

(a) Scope and construction. 801 CMR 1.02 shall apply to Adjudicatory Proceedings involving
review of action orinaction of an Agency or of a Vaterans' agent with respect to 2 claim for
henefits or services. Without Intending to Hmit is applicablity, 802 CMR 1.02 shalt apply to alt
hearings held pursuant to the fair hearing requirements of 7 CFR 273; 42 USC 503 {a)(3} and

. 151A and 41. 801 CMR 1,02 shall also apply to the hearing procedures of any
other Agency which iz, In whole or in part, governed by the reguiraments of simiar faw, and to
classes nf hearings of any Agency for which 801 CMR 1.02 establishes minlmum procedural
protections for applicants or recipients In such proceedings, and shall in no way be construed to
fimit the protections afforded by state or federal bw. )

(b) Definitions: pefer to all definitions included in M,G.L. ¢. 30A and in M&L In addition,
the follgwing words when used in BOL CMR 1,02 shall have the following meanings:

. Applicant, An individual who has applied or been dented the opportunity to apply for benefits
avallable under any prograrm administered by an Agency. H.C.C. or veterans' agert appointed
pursuant to M.GL.C. 115 8 3.

AS:(P. An Aging. Services Access point organized to provide services puysuiant to 2 contract with
The Execukive Office of Elder Affairs, .

menefits. Any beneflt to 2n Individual or service adninis;ered or rendered by an .A,ge!j\cy.

Case Manager. The Person who paifonTs casa nl»arlagermnt services.,

DALA, Thle Divisian oé Administrative Law Appeals. .

Dr\;isiaﬁ of Hearings {DTA). Thé Division of Hearings for the Departrent of Trangitional Assistance.

Hectronle Medium. Aty device uset} to preseive oF transrrt information etectronically, including
but not limited to tatephone, e-rail and facsirmile.

Héaring. A Adjudicatory Proceeding feld under these informal rules at 801 CMR 1,02,
" fnstitution. Any iiéensed haspital, nursing home or publie medical institution,
P'resfding- Officer. The Individusl{sy authorized by law-or designated by the Agency O DALA to
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conduct ‘an Adjudicatory Proceeding.

g1002/005

Recipient. A Person of family recelving beneflts under a program administered by an Agency,
ASAP, or Veterans' Agent pursuant to ’

WM individual may appear in his or her own behaff, or rmay be accompanied, ;
represented and advised by an Authorized Represantative.

(b} Notice, An Authorized Representative shall appear by filing a written notice with the AQRDEY
or Presidhy ~Rohce shalk contain the name, address and telephone nurber, as well ag
facSimile number and e-mail address If available, of the Authorized Representative and.of the
Pa%wnted, and may lmit the purpose of the appearance, The filing by an attomey of any

pigading, motion or other paper shall constitute an appeasance by the attorney who signs i,
upless the paper states otherwise, )

{3) Representation.-

{(c) Powers. An Authorized Representative ray exercise on a party’s behalf any rghts and powers
visted in that Party by .

(4) Time. Papers shall be filed according to the procedures sat forth in 801 CMR 1,04(4)(z)
throuah ().

(5) Filing. Al papers filed with the Agency, its-designee, or DALA should contain the nsme,

address, telaphone nurrber and signature of the sender or Authorized Representative, Papers

which do not contaln &l of this information shall be accepted for fillng if they contain sufficient

identifying Information so they can be placed in the approprizte fie,

(6} Iﬁitiai:'k)n of Adjudicatory Proceédings.

{a) Notice of Agency, ASAP, or veterans' Agent Action. - (*) )
1, Raguirernents. Notice of action by an Agency, ASAP of Veterans' agent to deny, terminate,

reduce, or suspend services or Benetits to @ Recipient or to deny Benefits or servives to an &
applicant shall include but not: be fimited to:

a, clear and plain statement of the action to be taken;

b. the date on which the action shall becorme effective;

¢. an explanation of reasons for the action;

4. the regutstion or other iegai authority on which such action &s based;

e. the 'teiephsne number and address where further inforrmation may be obtalned;

f. an explanation of the applicant's or ‘racip!ent's right to request a hearing (including the tire
lirnits and manner for request);

g. a copy of the form used to reguest a haarning

h. an explanation of t:hé circumstances, if any, under which Bepefits or services will continue |
pending an Adjudicatory Procestding;

i. an explanation of the right to be represer{ted, meluding if applicable, the wvatlabliity of
nssitance; and

§. the mailing address, telephone number and office howrs of the office rezponsible for receiving
andfor hearing appeals from the Agency action.

2, Ex:eptloﬁs for ASAF.

a. If a Reclpient voluntarily assents in writing to a termination, reduction or suspension of
services, the ASAP shall implerment the change in service in accordance with the tenrs of that
assent, without sending notice of actlon. ASAP shall use a written assent format provided by
Elder Affairs.

b.¥a rec!p?ént s hc;spitaliied or otherwise Institutionalized, ASAP shall suspend the Reciplent’s
services as soon as feasible, without sending notice of action. Upon discharge, the ASAP shall
reagsess the Reclpient’s service needs. ‘

c. If an ASAP bas actual knowledge that a Recipient is temporarlly ahsent from the ASAP service
area and is thersfore unavailable to recelve sevices, the ASAP may suspend services for the
peripd of the Recipient's absence without sending notice of action,

_{b) Grounds far Appeal. A right to request an adiudicatory Proceeding shall arise when
controversy exists which by law or Agency segulation requlres an Adjudicatory Proceeding, or
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when a Person iz mggrieved by an Agency, ASAP, of veterans' agent actin or fallure to act.

(). Adjudicatory Proceedings - How Taken. A Person entitied to an Adjudicatory Proceeding or his
or her Authorizéd Representative must request a hearing.ln writing in the form prescribed, or on
the form provided by the Agency or the Presiding Officer, and rust sign and date the request, At
-the disctetion of the Agency, the request for hearing rray ba filed by Electronic Medium. The
requésting Party must flie with the Agency or the Presiding Offlcer witiiin the time mit prescribed
by law, In the ahsence of any time limit, the requesting Party must flle within 60 days after
recelpt of the notice of actlon or, for failure to act, within 120 days from application, unless the
-.Agency has established a longer period,

{d) Continuation of Benefits Pending Appeal. Benefits shall continue when required by applicable

statute or regulation, if the Recipient or 1hstitution has met the standard set forth by applicable
statute or regulation.

(&) Termination of Continued Benefits, Benefits continued in accordance with 801 CMR 1.02(61{d}
ghall be terminated if: "

1. a dete}rrinatlun is made at the hearing +hat the sole igsue is a chalienge to the validity of a
particular law- or regulation; or . . .

2. a'chs‘ange affec'tlng the Reciplent's Banefits ocours subsaguent to the Adjudiéatoﬁ/ Pfoceetﬁng
request which makes the previously fited Adjudicatory proceeding request moot, and the Reciplent
falls to request a hearing on the subsequent matter within the applicable time petiod; or

3. a detenvinatlon is made at the hearing that the Agency action to terminate Banefits was
correct,

(7) Spegial Requests.

'{a} Withdrawals. With the approval of the Agency or tha Pregiding Officer, a Petitioner may
withdraw his request for an Adjudicatory Proceeding in a writing signed by the petitioner or his or
her Authorized Representative.

(b)Y Emergency Scheduling. The Agency or the Presiding Officer, on its own or by requast of &
Party, may. for good cause oider an accelerated hearing.

'('c) Other !iequest . A Party may request rulings or relief in wiiting at any tme or orally during a
hearing. After praviding notice to the other Parties, the Agency or Presiding Officer shall rule on
tha reguest with or without a hearing,

(8_) D\scover;f.

.(a)"Gene::ally. Parties to an Adjudicatory Proceeding are encouraged to engage in voluntary
discovery.

(b} Exarrination of File. At any time after an Adjudicatory Proceeding has been reguested, a Party
and Its Authorized Representative shall have adequate access to and an oppottunity to exarine
and copy or photocopy the entire content of his case {lie and ah other docurrents to be uvsed by
the Agency, ASAP, or Vetprans' Agent at the hearng. The cost of photocopying shali be
determined from time to time by the Executive Office for Administration and Finance.

(s) (‘::tqup Hearings.

. {a) Purpose. A group hearing sray be held If & appears from the request for a hearing or other
written information subrritted by the Parties that the matters involve guestions of fact which are
identical, or the sole issue involves federal or state faw or poticy, or changes in federal or state
law. For these purposes, a change in federal or state Iaw shall mzan any change In standards
govering elfigibflity or limitation i the amount of time for which Benefits or setvices are provided,
affecting & class of Reclpients or Applicants and promusigated by state or fedaral law or
regulation. - o,

(bj Severance of Individual Hearing. If, at any stage of such group heanng, the Presiding Officer
finds that any individual appeal involves questions of fact unique to the individual Petitioner, such
as the appiicabliity of the law change to such Petitioner, the Prestding Officer shall sever the
appeat ang hear & ndividually.

'{10) Hearings.

(a) Adjustment of Matters Refated to Hearing. A filed request for hearing does not prohibit an
adjustment In the matters at issue prior to the hearing. It as a result of an adjustment, the
Petitioner 15 satisfied and wishes to withdraw all or part of his appeal, he or she. shall file 2 signed
withdrawal ln writing with the Agency or the Prosidging Officer In accotdance with BO1 CMR
1.02{1(a). A hearing shall not be delayed or canceled because of a proposed adfustrent under
consideration unless. the Petitioner meguests a delay or canceliation. -

(1) Subission Without & Hearing. The Petitioner reay elect to walve a hearing and to submit any
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documents without appearing at the thre and place designated for the hearing., Subrission of a
case without a hearing does not relleve the Partles from supplying all documents supporting their
allegations or defenses. Affldavits and stipulations may be employed to supplernent other
documsptary evidence in the record.

{c) Notice of Hearing. The notlce of the hesring must include the date, time, and phce of the

hearing, an explanation of the hearing procedure and an explanation of the Party's right to have

an Authorized Representative present. Unless already provided in the notice of action under 80%

LMR 102631}, the notice shall provide sufficient notice of the ksues involved so that the :
Partles may haye a reasonable opportunity o prepare and present evidence and argurrent. If the /

issues cannot ba fully stated In advance of the hearing, they shall be fully stated as soon as : -
practicable. I all cases of delayed statement, or where subseguent amendment of the issues is

pacessaty, sufficient tire shall be allowed after full statement or arendment, to afford all Partles

reasonable opportunity te prepare and present evidence and argument respecting the issues. .

(d) Dismissals for Failure to Appear. Jf the Petitloner fails to appear at the hearing, the Presiding
Officer shall notify the Petitioner In writing that a default will be entered against him unless within
ten days from the date of said notice he flles a motion fora rescheduled hearing, and the motion
is granted. In the event a Petitionsr fails to appear at tha tire and place of a granted
rescheduled hearing, the appeal shall be dismissed and shall include an explanation of the manner
In which dismissals may be vacated, Any motions to vacate a dismissal rmust be in writing, signed
by the Petitloner or his Authosized Representative, and directed to the Preslding Officer.
Dismiseals shall be vacated only for good cause shown.

{e) Disriissal for Failure to Prosecute, The Agency or the Presiding Officer may order dismissal for

failure to prosecute In accerdance with the provisions of 1 . 5

{F). Presiding Officer’s Dutles and Powers at Hearings. The Presiding Officer shall have the duty to W?ﬁ
conduct a fair hearing to ensure that the rights of afl parties are protected; to define lssues; to v

receive and consider all relevant and reliable evidence, including examining witnesses and

autharizing the Agenty to pay.for an Indepentlent medical examination; to exciude lrrelevant or
urduly repetitious evidence; ko ensure an orderly presentation of the evidence and issues; to
encura a record is made of the proceddings; to reach a fair, Independent and impartizl decision
based upon the Issues and evidence presented at the hearing and in accordance with the law;

and to reconvene the hearing with notice to the parties at any time prior to the decislon beimny
issued.

() Rights and Duties of Parties.

1, Each Party may present his or her own case, or ey be assisted by an Authorized

Representative at his or her expense. The Party, or Authorized Representative, shall have a right -
fo: . L

a, present witnasses;

b. present and eétabﬁsh all televant facts and circurnstances by oral testimony and documeantary
evidence; | .

¢. advance any peitinent arguments without undue interference;

d. .guestlon or refuté any testkmony including an opportunity to cross-examine adverse witnasses;
and . . .

e. examine and introduce evidence from his or her case record, and examine and Introduce any
other pertinent. dotuments.

2, Thia Agency, in addition to the rights and duties above, at 01 CMR 1,02 (10)a)1.:

a.0s msponélbie fm; subm?.ttl:.xg at the hearing all documented information on which ks action or

1 W - 0 g -

motions are based;
W

b. shaif!n’gruduce into the Hearing only raterial which pertaing to the issues; and

;:. ray designate and may send a staff peson to the hearing to testify as to its actionor
inaction. In cases involving the judgment of the Case Manager relative to reduction, suspension,

or tenmination of services, the Case Manager, or 3 person authorized to represent the Case :
Manager, shall be present at the hearing. 4&_ 2

) Evidence. -H / 1 f, 6)\)
1, gznei’a[‘. The Agency or Presiding Officer shall admit and consider evidence i accordance with “3 VAR .

’

2. Precented ab Heahing, Except as the Agency, its designee, or presiding Officer may otherwise

arder, apy docurrentary evidence an which a decision is based rust be presented either at the —
hearing of, In cases submitted without a hearing pursuant to 803 CMR 1,02 {103{B), before

notification that the case is ready for decision. Copies of any evidence shall be provided to all W

ST
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other Parties.

3,-Oral Testimony. Oral testimony shall be given under cath or affirmation, Witnesses shall be ﬁ'ﬂ/%

available for examination and cross-exanination. ; W
4. Stipulations, Stipulations may be used as evidence in accordance with the provisions of 801
CMR 1.03(10)(b}. i

5. Additional Evidence. The Agency or the Presiding Officer may in any case require any Party or
the Agency, with appropriate notice to aliother Parties, to subrit additional evidenca on any
relevant matter.

{1} Subpoenas, The Agency or the Presiding Officer moy issue, vacate or modify subpoenas in
accordance with M.G.L, ¢, 30A, & 12, Parties may issue subpoenas In accordance with VLG ¢,
304, 5 12{3): Witnesses may petition the Agency to vacate or rrodify subpoenas in accordance
with M.G.L. ¢c. 304, § 12(4). '

" {}) Scheduling. Upon receipt of a request for a hearing, the Agency or Prasiding Officer shall
within a reasonahle time register the appeal, set a date and designate a gite for a hearing, and
roty all Parties, If the Petitioner bas a disabllity or is otherwise unable to appear at the

-designated site, the Petitioner may request that the hearing be held at ancther convenlant
location. The Agency or Presiding Officer may grant such request,

(k) The Hearing Record,

1, Contents of the record All documents and other evidence offerad or taken shaill become part
of the record, which.shall be the exclusive hasie of the declsion, The record shall at reasonable
husiness hours be available at the offices of the Agency or other designated location for
inspeetion by the parties.

2. Stencgraphic or Taped Record. ATl evidence and testivony at the heating shall be reconded
sither stenograghically or by Electronic Medium. The Presiding Officer shalf arrange for verbatim
transcripts of the proceedings to be supplied at cost to any Party upon tequest, at the Parly's
own expense, The Agsncy by nule may efect to supply a copy of the tape, disc or other audiv-
visual preserving medium employed at the proceeding td recond s events in lieu of a verbatim
transcript at the Party's own expense. The Agency of the Presiding Officer may penmit any Party
to maintain his or her vwn stenographic or electronic recard. .

6] :!‘;pni:inuances. The Agency-or the Presiding Offlicer ey continue a hearing by notifying al
parties and authorized representatives of the date, time and place of the continued hearing.

(11) Decisions. Upon completion of the hearing, the Agency or Presiding Officer shall render a :
written decision as protrptly as administretively feasible, in accordance with MG, €. 304, & !
o | 3ok ! & )

{12) Appeals,

{a} Ganeral, Within the time prescribed by law or regulation, or within ten days where no other
tirme Bmit s preserbed, any Party entitled to further administrative review of the decision at an
Agency which has a review process, ray file 2 request for review with the appropriate reviewing .

."Agency. Upon seceipt of motion for adiriristrative review, the reviewlng Agency shall notify all
other pattles of any hearing schediuled,

() DALh.Appaa!s. For any decision adverse to a Petitioner, DALA shall send the Petitionera copy
of the decision with & notice Informing the Petitioner of his or her right to appeal. The notice
should speeify:  + oo Smwermr s i * ‘

.1. that the Petitioner must make 2 written request for appeal within 15 days of the date DALA
rrafled. the notlce; : o . .

2. that the Petltioner must send the written request for hearing to DALA;
3, that the Petitfoner must ask for & naw hearing in order to have a new hearing; and

4, that unless the Petitioner requests a new hearing, the appeal shall be lirited to a review of the
record to deteqmine ¥ the declslon was supported by substantiat evidence.

N

REGULATORY -AUTHORITY

801 CMR 1,00: MG c. 304, 669 and 10.
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